FACT SHEET NO. 5(MO)

USArmy Corps
of Engineers
Rock Island District NATIONWIDE PERMITS IN MISSOURI

EFFECTIVE DATE: MARCH 18, 2002

On January 15, 2002, the Corps of Engineers published in the Federal Register (67 FR
2077), the Final Rule for the Nationwi de Pernmits Program under the Rivers and Harbors Act
of 1899; the Clean Water Act; and the Marine Protection, Research and Sanctuaries Act.
These rul es became effective on March 15, 2002.

The Nationwi de Permit Programis an integral part of the Corps’ Regulatory Program
The Nationwi de Permits are a form of general permts issued by the Chief of Engineers and
are intended to apply throughout the entire United States and its territories. A listing
of the nationwi de permts and general conditions is included herein. W encourage
prospective permt applicants to consider the advantages of nationw de permt
aut hori zation during the prelimnary design of their projects. Assistance and further
informati on regarding all aspects of the Corps of Engineers Regul atory Program may be
obt ai ned by contacting the appropriate Corps of Engineers District at the address and/or
t el ephone number listed on the |ast page of this Fact Sheet.

To ensure projects authorized by a Nationwide Permt will result in mniml adverse
effects to the aquatic environment, the follow ng Regional Conditions were devel oped for
projects proposed within the state of M ssouri:

1. NWP 3 — Maintenance. The permittee nmust notify the District Engi neer when repairing,
rehabilitating or replacing | ow water crossings if: discharges of fill or dredged
material would raise or |ower the | owest elevation of the crossing by a total of
12-inches or more, or when removing the structure. The perm ttee nmust propose and enpl oy
measures to mtigate the potential inmpact of inpounding gravel above the |ow water
crossing or of releasing i npounded-gravel downstream of the structure. Such mitigation
m ght include: renoving inmpounded gravel in the unstable area upstream of the | ow water
crossing to prevent it from being transported downstream and/ or constructing a notched
weir to slow the rel ease of inmpounded gravel from upstream of the | ow water crossing.

2. NWP 12 - Utility Activities. Except for a mnimal corridor that is essential for
operation and mai ntenance of the utility line, the right-of-way nust be allowed to re-
vegetate naturally to native tree species when forested wetlands or riparian wooded areas
are cleared in order to construct the utility line. This does not preclude the planting
of native vegetation.

3. NWP 23 - Approved Categorical Exclusions. The permttee nust notify the District

Engi neer in accordance with the "Notification" general condition of the NWs (general
condition 13) when a Federal agency’'s categorically excluded activities are in or affect
wat ers of the United States. This notification must include a delineation of special
aquatic sites, including wetlands. In addition to information required by NW general
condition 13 (b), the notification nust identify the approved categorical exclusion that
applies (i.e. list Federal Register citation) and include docunentation that the project
fits the categorical exclusion.

4. NWP 27 - Stream and Wetland Restoration Activities. NWP 27 will not be used to
aut hori ze di scharges associated with relocation of forested wetl ands.

5. NWP 29 - Notification Requirements. Prior to issuing a verification letter for this
NWP, the District Engineer will coordinate all requests for NWP 29 with the U S. Fish and
WIldlife Service (USFW5) for its evaluation of inpacts to Federally listed endangered
species. Coordination with the USFWs will follow the procedures in general condition
13(e) for agency coordination in January 15, 2002, Federal Register, Issuance of

Nati onwi de Permits; Notice (67 FR 2092).




b. NVW 43 - Stormmater ivanagement racllitles. Ihe permiiee NUST NOLITY Tne DISIricCt
Engi neer in accordance with the "Notification" general condition of the NWs (general
condition 13) when a regulated in-stream basin inpacts an intermttent stream The
permttee's mtigation plan nust specifically identify measures to prevent the export of
contam nants directed into any in-stream basin by the upland collection system The
permttee nust also include nmitigation for any in-stream projects that woul d adversely

i mpact normal aquatic life mgration. This NW does not authorize the retention of water,
in excess of that required to nmeet stormwater managenment requirements, for other purposes
such as recreational |akes, reflecting pools and irrigation.

7. Recording Mtigation (Applicable To All NWPs). NWPs with mtigation may require
recording of the permt mtigation areas with the Registrar of Deeds or other appropriate
official charged with the responsibility for maintaining records of title to or interest
in real property and provide proof of recording to the Corps.

8. Notification Requirement for Activities Proposed in Fens, Seeps and Bogs (Applicable
To All NWPs). The permittee nust notify the District Engineer in accordance with the
"Notification" general condition of the NWs (general condition 13) when any regul ated
activity inmpacts a fen, seep or bog of any size.



9. Notification for Confined Ani mal Feeding Operations (Applicable To All NWPs). The
permttee nmust notify the District Engineer in accordance with the "Notification" general
condition for agency coordi nation (general condition 13(e)) about any discharges of
dredged or fill material associated with the construction of any portion of a confined
ani mal feeding operation (CAFO).

10. Seasonal Restrictions for Activities Proposed in Spawning Areas (Applicable To All
NWPs). In addition to the requirenments of NW general condition 20, for any regul ated
activity, the follow ng specific seasonal restrictions apply. Between the closed dates
listed in the Mssouri Conmbined Stream Spawning List, the permttee nmust not excavate
fromor discharge into the listed waters. The list of waters with seasonal restrictions
is available on request fromthe Corps or at

http://ww. nwk. usace.arnmy. m |l /regul atory/gravel .txt(M ssouri Conbi ned Stream Spawni ng

Season List).

11. District-Designated Waters.

St. Louis District: For any discharge or excavation activity requiring authorization,
proposed under NWPs 39, 41, 42 and 43, in any epheneral, intermttent, and perenni al
streams in the follow ng Mssouri watersheds, the permttee nust notify the District

Engi neer in accordance with the "Notification" general condition 13 (Federal Register, 67
FR 2090- 2092).

St. Louis County: W I dhorse Creek, Bonhome Creek, Creve Coeur Creek, Fox Creek, and Deer
Cr eek.

St. Charles County: Dardenne Creek and Peruque Creek.

Jefferson County: Saline/Sugar/ Romai ne Creeks, Rock Creek, Dulin/Bourne/Heads/ Bear
Cr eeks,
La Barque Creek, 4 aize Creek, and Joachi m Sandy Creeks.

Ste. Genevieve and Perry Counties: Saline Creek.

Cape G rardeau County: Indian Creek, WIIians/Hubbl e/ Randol/ Goose Creeks, Ramsey Branch,
Ranney Creek, and Byrd Creek.

Menphis District: For any regulated activity proposed under NWPs 14, 39, 41, 42 and 43,
in the following waters; the permttee nmust notify the District Engineer in accordance
with the "Notification" general condition 13 (Federal Register, 67 FR 2090-2092).

St. Francis Floodway from1 mle bel ow Wappapell o Lake to the Arkansas/M ssouri state
line below U.S. Highway 314, in Dunklin County.

Castor River fromthe Union Pacific Railroad bridge, in Stoddard County, to the headwater
| evee, in Bollinger County.

Ramsey Branch from St. Louis District line to Headwater Diversion Channel in Cape
G rardeau and Scott Counties.

Ramsey Creek from the Headwater Diversion Channel to State Routes PP & N (East Branch),
and Scott County Route 325 (West Branch) in Scott County.

NOTE: None of the Regional Conditions pertain to paragraph a. of Nationw de Permt
Number 40.

Permts, issued by the Corps of Engineers, under the authority of Section 404 of the
Cl ean Water Act may not be issued until the state (where the discharge will occur)
certifies, under Section 401 of the Act, that the discharge will conply with the water
quality standards of the State. The M ssissippi Valley Division Engineer has revi ewed
the Section 401 Water Quality Certifications for selected nationwide permts and
determ ned that the conditions would put an unreasonabl e burden on the Corps of Engineers
to interpret, inplement and enforce. Therefore, the Corps considers the Section 401
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Water Quality Certification denied for all Section 404 Nationwi de Permt activities in

the state of M ssouri. [Individual Section 401 Water Quality Certification will be
required for any project requiring authorization under Section 404 of the Clean Water
Act. Requests for individual certification should be directed to:

M ssouri Departnent of Natural Resources
Wat er Pol lution Control Program

Post Office Box 176

Jefferson City, Mssouri 65102-0176

Tel ephone: (573) 751-7428 Emai |l :  wpsc40lcert @mil . dnr.state.no. us
FAX: (573) 526-5797 Website:
http://ww. dnr. state. mo. us/ deq/ wpcp/ homewpcp. ht m

Nati onwi de Permts 3, 5, 7, 12, 13, 14, 17, 18, 21, 27, 29, 31, 33, 34, 37, 38, 39,
40, 41, 42, 43, and 44 require the permittee notify the District Engineer at least 30 to
45 days prior to perform ng the discharge under certain circunstances. Specific
instructions for these notifications are contained in General Condition 13, a copy of
whi ch is included.

COMMENT S

The nationwi de permits provide a sinplified, expeditious means of project
aut hori zati on under the various authorities of the Corps of Engineers. W encourage
prospective permt applicants to consider the advantages of nationw de permt
aut hori zation during the prelimnary design of their projects. Assistance and further
information regarding all aspects of the Corps of Engineers Regulatory Program may be
obt ai ned by contacting the appropriate Corps of Engineers District at the address and/or
t el ephone number listed on the |ast page of this Fact Sheet.

Nat i onwi de Permts and Conditions

The following is a list of the nationwi de permts, authorized by the Chief of
Engi neers, and published in the Federal Register (67 FR 2077), (67 FR 6692) and (67 FR
8579). Permittees wishing to conduct activities under the nationw de permts nust conply
with the conditions published in Section C. The Nationwi de Permt Conditions found in
Section C have been reprinted at the end of this Fact Sheet. The parenthetical
references (Section 10, Section 404) follow ng each nationwi de permt indicate the
specific authorities under which that permt is issued.

B. NATI ONW DE PERM TS

1. Aids to Navigation. The placenent of aids to navigation and Regul atory markers
whi ch are approved by and installed in accordance with the requirements of the U S. Coast
Guard (USCG)

(See 33 CFR, chapter |, subchapter C part 66). (Section 10)

2. Structures in Artificial Canals. Structures constructed in artificial canals
within principally residential devel opments where the connection of the canal to
navi gabl e water of the US has been previously authorized (see 33 CFR 322.5(g)). (Section
10)

3. Miintenance. Activities related to:
(i) The repair, rehabilitation, or replacenent of any previously authorized,

currently serviceable, structure, or fill, or of any currently serviceable structure or
fill authorized by
33 CFR 330.3, provided that the structure or fill is not to be put to uses differing from

those uses specified or contenplated for it in the original permt or the npst recently
aut hori zed nodification. Mnor deviations in the structure's configuration or filled
area including those due to changes in materials, construction techniques, or current
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construction codes or safety standards which are necessary to nmake repair
rehabilitation, or replacement are permtted, provided the adverse environnental effects
resulting from such repair, rehabilitation, or replacenent are mnimal. Currently
servi ceabl e means useable as is or with some nmaintenance, but not so degraded as to
essentially require reconstruction. This NW authorizes the repair, rehabilitation, or
repl acement of those structures or fills destroyed or damaged by storns, floods, fire or
ot her discrete events, provided the repair, rehabilitation, or replacement is comenced
or is under contract to commence, within two years of the date of their destruction or
damage. In cases of catastrophic events, such as hurricanes or tornadoes, this two-year
limt may be waived by the District Engineer, provided the permttee can denmpnstrate
fundi ng, contract, or other simlar delays

(ii) Discharges of dredged or fill material, including excavation, into all waters of
the US to renmpove accunul ated sedinents and debris in the vicinity of, and w thin,
exi sting structures
(e.g., bridges, culverted road crossings, water intake structures, etc.) and the
pl acement of new or additional riprap to protect the structure, provided the permttee
notifies the District Engineer in accordance with General Condition 13. The renoval of
sediment is limted to the mninum necessary to restore the waterway in the i mediate
vicinity of the structure to the approxi mate di mensi ons that existed when the structure
was built, but cannot extend further than 200 feet in any direction fromthe structure
The placenment of rip rap nmust be the mninum necessary to protect the structure or to
ensure the safety of the structure. All excavated materials nust be deposited and
retained in an upland area unless otherw se specifically approved by the District
Engi neer under separate authorization. Any bank stabilization measures not directly

associated with the structure will require a separate authorization fromthe District
Engi neer
(iii) Discharges of dredged or fill material, including excavation, into all waters

of the US for activities associated with the restoration of upland areas danaged by a
storm flood, or other discrete event, including the construction, placenment, or
installation of upland protection structures and m nor dredging to renobve obstructions in
a water of the US. (Uplands lost as a result of a storm flood, or other discrete event
can be replaced without a Section 404 permt provided the uplands are restored to their
original pre-event location. This NW is for the activities in waters of the US
associated with the replacenment of the uplands.) The permttee nust notify the District
Engi neer, in accordance with General Condition 13, within 12-nmonths of the date of the
damage and the work nust commence, or be under contract to conmence, within two years of
the date of the danage. The permittee should provide evidence, such as a recent
t opographi ¢ survey or photographs, to justify the extent of the proposed restoration
The restoration of the damaged areas cannot exceed the contours, or ordinary high water
mar k, that existed before the damage. The District Engineer retains the right to
determ ne the extent of the pre-existing conditions and the extent of any restoration
wor k authorized by this permt. Mnor dredging to renove obstructions fromthe adjacent
wat erbody is limted to 50 cubic yards below the plane of the ordinary high water nark,
and is limted to the amunt necessary to restore the pre-existing bottom contours of the
wat er body. The dredgi ng nmay not be done primarily to obtain fill for any restoration
activities. The discharge of dredged or fill material and all related work needed to
restore the upland nust be part of a single and conplete project. This permt cannot be
used in conjunction with NWP 18 or NWP 19 to restore damaged upland areas. This permt
cannot be used to reclaimhistoric lands |ost, over an extended period, to normal erosion
processes.

This permt does not authorize maintenance dredging for the primary purpose of
navi gati on and beach restoration. This permt does not authorize new stream
channel i zation or streamrelocation projects. Any work authorized by this permt nust
not cause nore than m ninmal degradation of water quality, nmore than mnimal changes to
the flow characteristics of the stream or increase flooding (See General Conditions 9
and 21). (Sections 10 and 404)

Note: This NWP authorizes the repair, rehabilitation, or replacement of any
previ ously authorized structure or fill that does not qualify for the Section 404(f)

exenmption for maintenance

4. Fish and Wldlife Harvesting, Enhancement, and Attraction Devices and Activities
Fish and wildlife harvesting devices and activities such as pound nets, crab traps, crab
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dredgi ng, eel pots, lobster traps, duck blinds, clam and oyster digging; and small fish
attraction devices such as open water fish concentrators (sea kites, etc.). This NW

aut hori zes shellfish seeding provided this activity does not occur in wetlands or sites

t hat support subnerged aquatic vegetation (including sites where subnmerged aquatic
vegetation is docunented to exist, but may not be present in a given year.). This NW
does not authorize artificial reefs or inmpoundnents and sem -i npoundnents of waters of
the US for the culture or holding of notile species such as |obster or the use of covered
oyster trays or clamracks. (Sections 10 and 404)

5. Scientific Measurenent Devices. Devices, whose purpose is to measure and record
scientific data such as staff gages, tide gages, water recording devices, water quality
testing and i nmprovenment devices and simlar structures. Small weirs and flunmes
constructed primarily to record water quantity and velocity are also authorized provided
the discharge is limted to
25 cubic yards and further for discharges of 10 to 25 cubic yards provided the permttee
notifies the District Engineer in accordance with the “Notification” General Condition
(Sections 10 and 404)

6. Survey Activities. Survey activities including core sanpling, seismc
expl oratory operations, plugging of seismc shot holes and other exploratory-type bore
hol es, soil survey, sanpling, and historic resources surveys. Discharges and structures
associated with the recovery of historic resources are not authorized by this NW
Drilling and the discharge of excavated material fromtest wells for oil and gas
exploration is not authorized by this NWP; the plugging of such wells is authorized
Fill placed for roads, pads and other simlar activities is not authorized by this NW
The NWP does not authorize any permanent structures. The discharge of drilling nud and
cuttings may require a permt under section 402 of the CWA
(Sections 10 and 404)

7. OQutfall Structures and Mintenance. Activities related to

(i) Construction of outfall structures and associ ated intake structures where the
effluent fromthe outfall is authorized, conditionally authorized, or specifically
exenpted, or are otherwi se in conpliance with regul ations issued under the Nationa
Pol | ut ant Di scharge Elim nati on System Program (Section 402 of the CWA), and

(ii) Maintenance excavation, including dredging, to remove accumul ated sedi nents
bl ocking or restricting outfall and intake structures, accunul ated sedi ments from snal
i mpoundnents associated with outfall and intake structures, and accunul ated sedi nents
fromcanals associated with outfall and intake structures, provided that the activity
meets all of the following criteria

a. The permttee notifies the District Engineer in accordance with General Condition
13

b. The ampunt of excavated or dredged material nust be the m ni rum necessary to
restore the outfalls, intakes, small inmpoundnents, and canals to original design
capacities and design configurations (i.e., depth and wi dth);

c. The excavated or dredged material is deposited and retained at an upland site
unl ess otherw se approved by the District Engineer under separate authorization; and

d. Proper soil erosion and sedi nent control measures are used to mnimze reentry of
sedi ments into waters of the US

The construction of intake structures is not authorized by this NW, unless they are
directly associated with an authorized outfall structure. For naintenance excavation and
dredging to remopve accunul ated sedi ments, the notification nust include information
regarding the original design capacities and configurations of the facility and the
presence of special aquatic sites
(e.g., vegetated shallows) in the vicinity of the proposed work. (Sections 10 and 404)

8. O and Gas Structures. Structures for the exploration, production, and
transportation of oil, gas, and mnerals on the outer continental shelf within areas
| eased for such purposes by the DO, M nerals Managenent Service (MVS). Such structures
shall not be placed within the Iimts of any designated shipping safety fairway or
traffic separation schene, except tenmporary anchors that conply with the fairway
regulations in 33 CFR 322.5(1). (Wiere such limts have not been designated, or where
changes are anticipated, District Engineers will consider asserting discretionary
authority in accordance with 33 CFR 330.4(e) and will also review such proposals to
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ensure they conply with the provisions of the fairway regulations in 33 CFR 322.5(1).
Any Corps review under this permt will be limted to the effects on navigation and
national security in accordance with 33 CFR 322.5(f)). Such structures will not be
pl aced in established danger zones or restricted areas as designated in 33 CFR part 334:
nor will such structures be permitted in EPA or Corps designated dredged nmateria
di sposal areas. (Section 10)

9. Structures in Fleeting and Anchorage Areas. Structures, buoys, floats and other
devi ces placed within anchorage or fleeting areas to facilitate nmoorage of vessels where
the USCG has established such areas for that purpose. (Section 10)

10. Mooring Buoys. Non-commercial, single-boat, mporing buoys. (Section 10)

11. Tenporary Recreational Structures. Tenporary buoys, markers, small floating
docks, and simlar structures placed for recreational use during specific events such as
wat er skiing conpetitions and boat races or seasonal use provided that such structures
are renoved within 30 days after use has been discontinued. At Corps of Engineers
reservoirs, the reservoir manager nust approve each buoy or marker individually. (Section
10)

12. Utility Line Activities. Activities required for the construction, maintenance
and repair of utility lines and associated facilities in waters of the US as follows:

(i) Utility lines: The construction, maintenance, or repair of utility lines,
including outfall and intake structures and the associ ated excavation, backfill, or
bedding for the utility lines, in all waters of the US, provided there is no change in
preconstruction contours. A “utility line” is defined as any pipe or pipeline for the
transportati on of any gaseous, liquid, liquescent, or slurry substance, for any purpose
and any cable, line, or wire for the transm ssion for any purpose of electrical energy,
t el ephone, and tel egraph nessages, and radio and tel evision conmmunication (see Note 1
below). Material resulting fromtrench excavation may be tenporarily sidecast (up to
three nonths) into waters of the US, provided that the material is not placed in such a
manner that it is dispersed by currents or other forces. The District Engi neer may
extend the period of tenporary side casting not to exceed a total of 180 days, where

appropriate. In wetlands, the top 6" to 12" of the trench should normally be backfilled
with topsoil fromthe trench. Furthernore, the trench cannot be constructed in such a
manner as to drain waters of the US (e.g., backfilling with extensive gravel |ayers
creating a french drain effect). For exanple, utility line trenches can be backfilled

with clay blocks to ensure that the trench does not drain the waters of the US through
which the utility Iine is installed. Any exposed slopes and stream banks nust be
stabilized i medi ately upon conpletion of the utility Iine crossing of each waterbody.

(ii) Uility line substations: The construction, maintenance, or expansion of a
substation facility associated with a power line or utility line in non-tidal waters of
the US, excluding non-tidal wetlands adjacent to tidal waters, provided the activity does
not result in the loss of greater than 1/2-acre of non-tidal waters of the US

(iii) Foundations for overhead utility line towers, poles, and anchors: The
construction or maintenance of foundations for overhead utility line towers, poles, and
anchors in all waters of the US, provided the foundations are the m nimum size necessary
and separate footings for each tower leg (rather than a | arger single pad) are used where
f easi bl e.

(iv) Access roads: The construction of access roads for the construction and
mai nt enance of utility lines, including overhead power lines and utility line
substations, in non-tidal waters of the US, excluding non-tidal wetlands adjacent to
tidal waters, provided the discharges do not cause the |oss of greater than 1/2-acre of
non-tidal waters of the US. Access roads shall be the mninumw dth necessary (see Note
2, below). Access roads nmust be constructed so that the I ength of the road m nim zes the
adverse effects on waters of the US and as near as possible to preconstruction contours
and elevations (e.g., at grade corduroy roads or geotextile/gravel roads). Access roads
constructed above preconstruction contours and el evations in waters of the US nust be
properly bridged or culverted to maintain surface flows.

The term“utility line” does not include activities which drain a water of the US
such as drainage tile, or french drains; however, it does apply to pipes conveying
drai nage from another area. For the purposes of this NAW, the |oss of waters of the US
includes the filled area plus waters of the US that are adversely affected by flooding



excavation, or drainage as a result of the project. Activities authorized by paragraph
(i) through (iv) may not exceed a total of
1/ 2-acre loss of waters of the US. Waters of the US tenporarily affected by filling,
floodi ng, excavation, or drainage, where the project area is restored to preconstruction
contours and elevation, is not included in the calculation of permanent |oss of waters of
the US. This includes tenporary construction mats (e.g., tinber, steel, geotextile) used
during construction and removed upon conpl etion of the work. Where certain functions and
val ues of waters of the US are permanently adversely affected, such as the conversion of
a forested wetland to a herbaceous wetland in the permanently nmaintained utility line
right-of-way, mtigation will be required to reduce the adverse effects of the project to
the mniml |evel

Mechani zed | and cl earing necessary for the construction, maintenance, or repair of
utility lines and the construction, maintenance and expansion of utility line
subst ations, foundations for overhead utility lines, and access roads is authorized
provided the cleared area is kept to the m ni mum necessary and preconstructi on contours
are maintained as near as possible. The area of waters of the US that is filled,
excavated, or flooded nust be limted to the m nimum necessary to construct the utility
l'ine, substations, foundations, and access roads. Excess material nust be renpved to
upl and areas i medi ately upon conpletion of construction. This NW may authorize utility
lines in or affecting navigable waters of the US even if there is no associated discharge
of dredged or fill material (See 33 CFR part 322)

Notification: The permittee nmust notify the District Engineer in accordance with
General Condition 13, if any of the following criteria are net:

(a) Mechani zed land clearing in a forested wetland for the utility |line right-of-way;

(b) A Section 10 permt is required

(c) The utility line in waters of the US, excluding overhead lines, exceeds 500 feet;

(d) The utility line is placed within a jurisdictional area (i.e., water of the US),
and it runs parallel to a streambed that is within that jurisdictional area

(e) Discharges associated with the construction of utility line substations that
result in the loss of greater than 1/10-acre of waters of the US

(f) Permanent access roads constructed above grade in waters of the US for a distance
of more than 500 feet; or

(g) Permanent access roads constructed in waters of the US with inpervious materials
(Sections 10 and 404)

Note 1: Overhead utility lines constructed over Section 10 waters and utility lines
that are routed in or under Section 10 waters w thout a discharge of dredged or fill
material require a Section 10 permt; except for pipes or pipelines used to transport
gaseous, liquid, liquescent, or slurry substances over navigable waters of the US, which
are considered to be bridges, not utility lines, and may require a permt fromthe USCG
pursuant to section 9 of the Rivers and Harbors Act of 1899. However, any discharges of
dredged or fill material associated with such pipelines will require a Corps permt under
Section 404.

Note 2: Access roads used for both construction and mai ntenance nmay be authori zed
provi ded they meet the terns and conditions of this NW. Access roads used solely for
construction of the utility line nmust be renoved upon conpletion of the work and the area
restored to preconstruction contours, elevations, and wetland conditions. Tenporary
access roads for construction nmay be authorized by NW 33

Note 3: \Where the proposed utility line is constructed or installed in navigable
wat ers of the US (i.e., Section 10 waters), copies of the PCN and NWP verification wll
be sent by the Corps to the National Oceanic and Atnospheric Adm nistration (NOAA),
Nati onal Ocean Service (NOS), for charting the utility line to protect navigation

13. Bank Stabilization. Bank stabilization activities necessary for erosion
prevention provided the activity neets all of the following criteria

a. No material is placed in excess of the m ni mum needed for erosion protection

b. The bank stabilization activity is |less than 500 feet in length

c. The activity will not exceed an average of one cubic yard per running foot placed
al ong the bank below the plane of the ordinary high water mark or the high tide |ine

d. No material is placed in any special aquatic site, including wetlands



e. No material is of the type, or is placed in any location, or in any nmanner, to
inmpair surface water flow into or out of any wetland area

f. No material is placed in a manner that will be eroded by normal or expected high
flows (properly anchored trees and treetops may be used in | ow energy areas); and

g. The activity is part of a single and conplete project.

Bank stabilization activities in excess of 500 feet in length or greater than an
average of one cubic yard per running foot nmay be authorized if the permttee notifies
the District Engineer in accordance with the “Notification” General Condition 13 and the
Di strict Engineer determ nes the activity conplies with the other terms and conditions of
the NWP and the adverse environmental effects are m nimal both individually and
cunul atively. This NW may not be used for the channelization of waters of the US
(Sections 10 and 404)

14. Linear Transportation Projects. Activities required for the construction
expansi on, nodification, or inprovenent of |inear transportation crossings (e.g.
hi ghways, railways, trails, airport runways, and taxiways) in waters of the US, including
wetlands, if the activity neets the following criteria

a. This NWP is subject to the followi ng acreage limts

(1) For linear transportation projects in non-tidal waters, provided the discharge
does not cause the |oss of greater than 1/2-acre of waters of the US; or

(2) For linear transportation projects in tidal waters, provided the discharge does
not cause the loss of greater than 1/3-acre of waters of the US

b. The permttee nust notify the District Engineer in accordance with Genera
Condition 13 if any of the following criteria are net:

(1) The discharge causes the | oss of greater than 1/10-acre of waters of the US; or

(2) There is a discharge in a special aquatic site, including wetlands

c. The notification nmust include a conpensatory mitigation proposal to offset
permanent | osses of waters of the US to ensure that those | osses result only in mnimal
adverse effects to the aquatic environment and a statement describing how tenporary
losses will be mnimzed to the maxi mum extent practicable

d. For discharges in special aquatic sites, including wetlands, and streamriffle and
pool compl exes, the notification nust include a delineation of the affected specia
aquatic sites;

e. The width of the fill is limted to the mni num necessary for the crossing

f. This permt does not authorize stream channelization, and the authorized
activities nust not cause nore than m nimal changes to the hydraulic flow characteristics
of the stream increase flooding, or cause nore than m ni mal degradation of water quality
of any stream (see Genera
Conditions 9 and 21);

g. This permt cannot be used to authorize non-linear features commonly associ ated
with transportation projects, such as vehicle maintenance or storage buildings, parking
lots, train stations, or aircraft hangars; and

h. The crossing is a single and conplete project for crossing waters of the US
Where a road segnent (i.e., the shortest segment of a road with independent utility that
is part of a larger project) has nultiple crossings of streans (several single and
conpl ete projects) the Corps will consider whether it should use its discretionary
authority to require an Individual Permt. (Sections 10 and 404)

Not e: Some di scharges for the construction of farmroads, forest roads, or tenporary
roads for nmoving mning equi pnent nmay be eligible for an exenption fromthe need for a
Section 404 permt (see 33 CFR 323.4).

15. U.S. Coast Guard Approved Bridges. Discharges of dredged or fill materia
incidental to the construction of bridges across navigable waters of the US, including
cof ferdanms, abutnents, foundation seals, piers, and tenmporary construction and access
fills provided such discharges have been authorized by the USCG as part of the bridge
permt. Causeways and approach fills are not included in this NW and will require an
i ndi vi dual or regional Section 404 permt.

(Section 404)

16. Return Water From Upl and Contai ned Di sposal Areas. Return water from upl and
contai ned dredged material disposal area. The dredging itself may require a Section 404
permt



(33 CFR 323.2(d)), but will require a Section 10 permt if located in navigable waters of
the US. The return water from a contained disposal area is adm nistratively defined as a
di scharge of dredged material by 33 CFR 323.2(d), even though the disposal itself occurs
on the upland and does not require a Section 404 permit. This NW satisfies the
technical requirenment for a Section 404 permt for the return water where the quality of
the return water is controlled by the state through the Section 401 certification
procedures. (Section 404)

17. Hydropower Projects. Discharges of dredged or fill material associated with (a)
smal | hydropower projects at existing reservoirs where the project, which includes the
fill, are licensed by the Federal Energy Regul atory Comm ssion (FERC) under the Federa

Power Act of 1920, as anended; and has a total generating capacity of not nmore than 5000
kW and the permittee notifies the District Engineer in accordance with the
“Notification” General Condition; or

(b) hydropower projects for which the FERC has granted an exenption fromlicensing
pursuant to section 408 of the Energy Security Act of 1980 (16 U.S.C. 2705 and 2708) and
section 30 of the Federal Power Act, as anended; provided the permttee notifies the
District Engineer in accordance with the “Notification” General Condition. (Section 404)

18. M nor Discharges. M nor discharges of dredged or fill material into all waters
of the USif the activity neets all of the following criteria:

a. The quantity of discharged material and the volume of area excavated do not exceed
25 cubic yards bel ow the plane of the ordinary high water nmark or the high tide line

b. The discharge, including any excavated area, will not cause the |oss of nmore than
1/10-acre of a special aquatic site, including wetlands. For the purposes of this NW
the acreage limtation includes the filled area and excavated area plus special aquatic

sites that are adversely affected by flooding and special aquatic sites that are drained
so that they would no | onger be a water of the US as a result of the project;

c. If the discharge, including any excavated area, exceeds 10 cubic yards bel ow t he
pl ane of the ordinary high water mark or the high tide line or if the discharge is in a
speci al aquatic site, including wetlands, the permttee notifies the District Engineer in
accordance with the “Notification” General Condition. For discharges in special aquatic
sites, including wetlands, the notification nmust also include a delineation of affected
speci al aquatic sites, including wetlands (also see 33 CFR 330.1(e)); and

d. The discharge, including all attendant features, both tenmporary and pernmanent, is
part of a single and conplete project and is not placed for the purpose of a stream
di versi on.
(Sections 10 and 404)

19. M nor Dredging. Dredging of no nore than 25 cubic yards bel ow the plane of the
ordinary high water mark or the mean high water mark from navi gable waters of the US
(i.e., Section 10 waters) as part of a single and conplete project. This NW does not
aut hori ze the dredgi ng or degradation through siltation of coral reefs, sites that
support subnerged aquatic vegetation (including sites where subnerged aquatic vegetation
is docunented to exist, but may not be present in a given year), anadronous fish spawning
areas, or wetlands, or the connection of canals or other artificial waterways to
navi gabl e waters of the US (see 33 CFR 322.5(g)). (Sections 10 and 404)

20. Ol Spill Cleanup. Activities required for the contai nment and cl eanup of oi
and hazardous substances which are subject to the National O and Hazardous Substances
Pol I ution Contingency Plan (40 CFR part 300) provided that the work is done in accordance
with the Spill Control and Counterneasure Plan required by 40 CFR 112.3 and any existing
state contingency plan and provided that the Regional Response Team (if one exists in the
area) concurs with the proposed contai nment and cl eanup action. (Sections 10 and 404)

21. Surface Coal Mning Activities. Discharges of dredged or fill material into
waters of the US associated with surface coal mning and reclamati on operations provided
the coal mning activities are authorized by the DO, Office of Surface Mning (OSM, or
by states with approved programs under Title V of the Surface M ning Control and
Recl amation Act of 1977 and provided the permttee notifies the District Engineer in
accordance with the “Notification” General Condition. In addition, to be authorized by
this NWP, the District Engineer nust determne that the activity conplies with the terns
and conditions of the NW and that the adverse environmental effects are m nimal both
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individually and cunul atively and nust notify the project sponsor of this determ nation
in witing. The Corps, at the discretion of the District Engineer, may require a bond to
ensure success of the mtigation, if no other Federal or state agency has required one
For discharges in special aquatic sites, including wetlands, and streamriffle and poo
conpl exes, the notification nmust also include a delineation of affected special aquatic
sites, including wetlands. (also, see 33 CFR 330.1(e))

Mtigation: In determning the need for as well as the level and type of mtigation
the District Engineer will ensure no nore than mnimal adverse effects to the aquatic
environment occur. As such, District Engineers will determ ne on a case-by-case basis
the requirement for adequate mitigation to ensure the effects to aquatic systens are
mnimal. In cases where OSM or the state has required mtigation for the |oss of aquatic
habitat, the Corps nmay consider this in determ ning appropriate mitigation under Section
404. (Sections 10 and 404)

22. Rempval of Vessels. Tenporary structures or mnor discharges of dredged or fill
material required for the renoval of wrecked, abandoned, or disabled vessels, or the
renoval of man-made obstructions to navigation. This NWP does not authorize the renova
of vessels listed or determned eligible for listing on the National Register of Historic
Pl aces unless the District Engineer is notified and indicates that there is conpliance
with the “Historic Properties” General Condition. This NW does not authorize
mai nt enance dredgi ng, shoal renoval, or riverbank snagging. Vessel disposal in waters of
the US may need a permt from EPA
(see 40 CFR 229.3). (Sections 10 and 404)

23. Approved Categorical Exclusions. Activities undertaken, assisted, authorized
regul ated, funded, or financed, in whole or in part, by another Federal agency or
depart ment where that agency or departnent has determ ned, pursuant to the Council on
Envi ronnental Quality Regul ation for |nplenmenting the Procedural Provisions of the
Nati onal Environmental Policy Act (NEPA) (40 CFR part 1500 et seq.), that the activity,
wor k, or discharge is categorically excluded from environnental docunmentation, because it
is included within a category of actions which neither individually nor cunulatively have
a significant effect on the human environnent, and the Office of the Chief of Engineers
(ATTN: CECW OR) has been furnished notice of the agency's or departnent's application for
the categorical exclusion and concurs with that determ nation. Before approval for
purposes of this NW of any agency's categorical exclusions, the Chief of Engineers will
solicit public comment. |In addressing these comments, the Chief of Engineers may require
certain conditions for authorization of an agency's categorical exclusions under this
NWP. (Sections 10 and 404)

24. State Adm nistered Section 404 Program Any activity permtted by a state
adm nistering its own Section 404 permt program pursuant to 33 U.S.C. 1344(g)-(l) is
permtted pursuant to section 10 of the Rivers and Harbors Act of 1899. Those activities
that do not involve a
Section 404 state permt are not included in this NW, but certain structures will be
exenpted by section 154 of Pub. L. 94-587, 90 Stat. 2917 (33 U.S.C. 591) (see 33 CFR
322.3(a)(2)).
(Section 10)

25. Structural Discharges. Discharges of material such as concrete, sand, rock
etc., into tightly sealed forns or cells where the material will be used as a structura
menber for standard pile supported structures, such as bridges, transm ssion |ine
footings, and wal kways or for general navigation, such as mooring cells, including the
excavation of bottom material fromw thin the formprior to the discharge of concrete
sand, rock, etc. This NWP does not authorize filled structural menbers that would
support buil dings, building pads, hones, house pads, parking areas, storage areas and
ot her such structures. The structure itself may require a Section 10 permt if |ocated
in navigable waters of the US. (Section 404)

26. [Reserved]
27. Stream and Wetl and Restoration Activities. Activities in waters of the US
associated with the restoration of forner waters, the enhancenent of degraded tidal and

non-tidal wetlands and riparian areas, the creation of tidal and non-tidal wetlands and
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riparian areas, and the restoration and enhancenent of non-tidal streams and non-tida
open water areas as follows:

(a) The activity is conducted on

(1) Non-Federal public Iands and private |lands, in accordance with the terns and
condi tions of a binding wetland enhancement, restoration, or creation agreement between
the | andowner and the U.S. Fish and Wldlife Service (FW5) or the Natural Resources
Conservation Service (NRCS), the National Marine Fisheries Service, the National Ocean
Service, or voluntary wetland restoration, enhancenent, and creation actions docunented
by the NRCS pursuant to NRCS regul ations; or

(2) Reclainmed surface coal mne |ands, in accordance with a Surface M ning Contro
and Recl amation Act permt issued by the OSM or the applicable state agency (the future
reversion does not apply to streans or wetlands created, restored, or enhanced as
mtigation for the mning inpacts, nor naturally due to hydrol ogi c or topographic
features, nor for a mtigation bank); or

(3) Any other public, private or tribal |ands

(b) Notification: For activities on any public or private |and that are not described
by paragraphs (a)(1) or (a)(2) above, the permttee nust notify the District Engineer in
accordance with General Condition 13; and

(c) Planting of only native species should occur on the site

Activities authorized by this NAW include, to the extent that a Corps permt is
required, but are not limted to: the renmoval of accunul ated sedi ments; the installation
renoval , and mmi ntenance of small water control structures, dikes, and berns; the
installation of current deflectors; the enhancement, restoration, or creation of riffle
and pool stream structure; the placenent of in-stream habitat structures; nodifications
of the stream bed and/or banks to restore or create stream neanders; the backfilling of
artificial channels and drainage ditches; the renoval of existing drainage structures
the construction of small nesting islands; the construction of open water areas; the
construction of oyster habitat over unvegetated bottomin tidal waters; activities needed
to reestablish vegetation, including plow ng or discing for seed bed preparation and the
pl anting of appropriate wetland species; nmechanized |and clearing to rempve non-native
i nvasive, exotic or nuisance vegetation; and other related activities.

This NWP does not authorize the conversion of a streamto another aquatic use, such
as the creation of an inpoundment for waterfowl habitat. This NW does not authorize
stream channel i zation. This NW does not authorize the conversion of natural wetlands to
anot her aquatic use, such as creation of waterfow inpoundnments where a forested wetl and
previously existed. However, this NW authorizes the relocation of non-tidal waters
including non-tidal wetlands, on the project site provided there are net gains in aquatic
resource functions and values. For exanple, this NW nay authorize the creation of an
open water inmpoundnent in a non-tidal emergent wetland, provided the non-tidal emergent
wetl and is replaced by creating that wetland type on the project site. This NW does not
aut horize the relocation of tidal waters or the conversion of tidal waters, including
tidal wetlands, to other aquatic uses, such as the conversion of tidal wetlands into open
wat er i npoundnments

Reversion. For enhancenent, restoration, and creation projects conducted under
paragraphs (a)(3), this NW does not authorize any future discharge of dredged or fill
material associated with the reversion of the area to its prior condition. In such cases
a separate permt would be required for any reversion. For restoration, enhancenment, and
creation projects conducted under paragraphs (a)(1l) and (a)(2), this NW al so authorizes
any future discharge of dredged or fill material associated with the reversion of the
area to its docunented prior condition and use (i.e., prior to the restoration
enhancenment, or creation activities). The reversion nmust occur within five years after
expiration of a limted termwetland restoration or creation agreenent or permt, even if
the discharge occurs after this NWP expires. This NW also authorizes the reversion of
wet | ands that were restored, enhanced, or created on prior-converted cropland that has
not been abandoned, in accordance with a binding agreenment between the |andowner and NRCS
or FWS (even though the restoration, enhancenment, or creation activity did not require a
Section 404 permt). The five-year reversion |limt does not apply to agreenments without
time limts reached under paragraph (a)(1). The prior condition will be documented in
the original agreenent or permt, and the determ nation of return to prior conditions
will be made by the Federal agency or appropriate state agency executing the agreenment or
permt. Before any reversion activity the permttee or the appropriate Federal or state
agency nust notify the District Engineer and include the docunentation of the prior
condition. Once an area has reverted to its prior physical condition, it will be subject
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to whatever the Corps Regulatory requirenents will be at that future date. (Sections 10
and 404)

Not e: Conpensatory mitigation is not required for activities authorized by this NW
provided the authorized work results in a net increase in aquatic resource functions and
values in the project area. This NWP can be used to authorize conpensatory mtigation
projects, including mtigation banks, provided the permttee notifies the District
Engi neer in accordance with General Condition 13, and the project includes conpensatory
mtigation for inmpacts to waters of the US caused by the authorized work. However, this
NWP does not authorize the reversion of an area used for a conpensatory mtigation
project to its prior condition. NWP 27 can be used to authorize inpacts at a mtigation
bank, but only in circumstances where it has been approved under the |Interagency Federa
M tigation Bank Gui delines

28. Modifications of Existing Marinas. Reconfiguration of existing docking
facilities within an authorized marina area. No dredging, additional slips, dock spaces,
or expansion of any kind within waters of the US is authorized by this NW. (Section 10)

29. Single-famly Housing. Discharges of dredged or fill material into non-tida
wat ers of the US, including non-tidal wetlands for the construction or expansion of a
single-fam |y honme and attendant features (such as a garage, driveway, storage shed,
and/or septic field) for an Individual Permttee provided that the activity neets all of
the following criteria:

a. The discharge does not cause the |oss of more than 1/4-acre of non-tidal waters of
the US, including non-tidal wetlands

b. The permittee notifies the District Engineer in accordance with the “Notification”
General Condition

c. The permttee has taken all practicable actions to mnimze the on-site and off-
site inpacts of the discharge. For exanple, the location of the home may need to be
adj usted on-site to avoid flooding of adjacent property owners;

d. The discharge is part of a single and conplete project; furthernmore, that for any
subdi vi sion created on or after Novenber 22, 1991, the discharges authorized under this
NWP may not exceed an
aggregate total |oss of waters of the US of 1/4-acre for the entire subdivision;

e. An individual may use this NAP only for a single-famly honme for a persona
resi dence

f. This NWP nmay be used only once per parcel

g. This NWP may not be used in conjunction with NWP 14 or NWP 18, for any parcel
and,

h. Sufficient vegetated buffers nust be maintained adjacent to all open water bodies,
streans, etc., to preclude water quality degradati on due to erosion and sedi nentation

For the purposes of this NW, the acreage of |oss of waters of the US includes the
filled area previously permtted, the proposed filled area, and any other waters of the
US that are adversely affected by flooding, excavation, or drainage as a result of the
project. This NW authorizes activities only by individuals; for this purpose, the term
“individual” refers to a natural person and/or a married couple, but does not include a
corporation, partnership, or simlar entity. For the purposes of this NW, a parcel of
land is defined as “the entire contiguous quantity of land in possession of, recorded as
property of, or owned (in any form of ownership, including | and owned as a partner
corporation, joint tenant, etc.) by the sanme individual (and/or that individual's
spouse), and conprises not only the area of wetlands sought to be filled, but also al
| and contiguous to those wetlands, owned by the individual (and/or that individual's
spouse) in any form of ownership.” (Sections 10 and 404)

30. Moist Soil Managenent for WIldlife. Discharges of dredged or fill material and
mai nt enance activities that are associated with moist soil managenent for wildlife
performed on non-tidal Federally-owned or menaged, state-owned or managed property, and
| ocal governnent agency-owned or nmnaged property, for the purpose of continuing ongoing
site-specific, wildlife nmanagenent activities where soil manipulation is used to nanage
habitat and feeding areas for wildlife. Such activities include, but are not limted to
The repair, maintenance or replacenent of existing water control structures; the repair
or mai ntenance of di kes; and plow ng or discing to i npede succession, prepare seed beds,
or establish fire breaks. Sufficient vegetated buffers must be maintained adjacent to
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all open water bodies, streans, etc., to preclude water quality degradation due to
erosi on and sedi nentation. This NW does not authorize the construction of new dikes
roads, water control structures, etc. associated with the nmanagenent areas. This NWP
does not authorize converting wetlands to uplands, inpoundnments or other open water
bodi es. (Section 404)

31. Maintenance of Existing Flood Control Facilities. Discharge of dredge or fill
material resulting fromactivities associated with the mai ntenance of existing flood
control facilities, including debris basins, retention/detention basins, and channels
t hat

(i) were previously authorized by the Corps by Individual Permt, General Permt

by
33 CFR 330.3, or did not require a permt at the tine it was constructed, or

(ii) were constructed by the Corps and transferred to a non-Federal sponsor for
operation and nmai ntenance. Activities authorized by this NW are |imted to those
resulting from mai ntenance activities that are conducted within the “maintenance
baseline,” as described in the definition below. Activities including the discharges of
dredged or fill materials, associated with naintenance activities in flood contro
facilities in any watercourse that has previously been determ ned to be within the
mai nt enance baseline, are authorized under this NWP. The NWP does not authorize the
renoval of sedi ment and associ ated vegetation fromthe natural water courses except to
the extent that these have been included in the maintenance baseline. All dredged
material nmust be placed in an upland site or an authorized disposal site in waters of the
US, and proper siltation controls nmust be used. (Activities of any kind that result in
only incidental fallback, or only the cutting and renmoving of vegetation above the
ground, e.g., mowi ng, rotary cutting, and chainsawi ng, where the activity neither
substantially disturbs the root system nor involves nechanized pushing, dragging, or
other simlar activities that redeposit excavated soil material, do not require a Section
404 permt in accordance with 33 CFR 323.2(d)(2))

Notification: After the maintenance baseline is established, and before any
mai nt enance work i s conducted, the permttee nmust notify the District Engineer in
accordance with the “Notification” General Condition. The notification may be for
activity-specific maintenance or for mmintenance of the entire flood control facility by
subm tting a five year (or |ess) naintenance plan

Mai nt enance Baseline: The nmaintenance baseline is a description of the physica
characteristics (e.g., depth, width, length, |ocation, configuration, or design flood
capacity, etc.) of a flood control project within which maintenance activities are
normal |y authorized by NW 31, subject to any case-specific conditions required by the
District Engineer. The District Engineer will approve the maintenance baseline based on
the approved or constructed capacity of the flood control facility, whichever is smaller,
including any areas where there are no constructed channels, but which are part of the
facility. |If no evidence of the constructed capacity exist, the approved constructed
capacity will be used. The prospective permttee will provide docunmentation of the
physical characteristics of the flood control facility (which will normally consist of
as-built or approved draw ngs) and docunmentation of the design capacities of the flood
control facility. The documentation will also include BMPs to ensure that the inmpacts to
the aquatic environment are mnimal, especially in maintenance areas where there are no
constructed channels. (The Corps may request maintenance records in areas where there
has not been recent mmintenance.) Revocation or nodification of the final determ nation
of the maintenance baseline can only be done in accordance with 33 CFR 330.5. Except in
emergenci es as described below, this NAP can not be used until the District Engineer
approves the maintenance baseline and determ nes the need for mtigation and any regiona
or activity-specific conditions. Once determ ned, the maintenance baseline will remin
valid for any subsequent reissuance of this NWP. This pernmt does not authorize
mai nt enance of a flood control facility that has been abandoned. A flood contro

facility will be considered abandoned if it has operated at a significantly reduced
capacity w thout needed mmi ntenance being acconplished in a tinmely manner

Mtigation: The District Engineer will determ ne any required mtigation one-tine
only for inpacts associated with mai ntenance work at the sanme time that the maintenance
baseline is approved. Such one-time mitigation will be required when necessary to ensure
that adverse environmental inpacts are no nore than mnimal, both individually and
cunmul atively. Such mtigation will only be required once for any specific reach of a
flood control project. However, if one-time mtigation is required for inpacts
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associ ated with maintenance activities, the District Engineer will not delay needed

mai nt enance, provided the District Engineer and the permttee establish a schedule for
identification, approval, devel opnent, construction and conpletion of any such required
mtigation. Once the one-tine mtigation described above has been conpleted, or a

determ nation made that mtigation is not required, no further mtigation will be
required for mmintenance activities within the maintenance baseline. |In determning
appropriate mtigation, the District Engineer will give special consideration to natura

wat er courses that have been included in the mai ntenance baseline and require
conpensatory mitigation and/or BMPs as appropriate

Emergency Situations: In emergency situations, this NWP may be used to authorize
mai nt enance activities in flood control facilities for which no maintenance baseline has
been approved. Energency situations are those which would result in an unacceptable
hazard to life, a significant |oss of property, or an inmediate, unforeseen, and
significant econom c hardship if action is not taken before a mmintenance baseline can be
approved. In such situations, the determnation of mtigation requirenents, if any, may
be deferred until the emergency has been resolved. Once the emergency has ended, a
mai nt enance baseline nmust be established expeditiously, and mitigation, including
m tigation for maintenance conducted during the energency, nust be required as
appropriate. (Sections 10 and 404)

32. Conpleted Enforcement Actions. Any structure, work or discharge of dredged or
fill material, remaining in place, or undertaken for mtigation, restoration, or
environmental benefit in conpliance with either:

(i) The terms of a final witten Corps non-judicial settlenent agreenment resolving a
violation of section 404 of the CWA and/or section 10 of the Rivers and Harbors Act of
1899; or the terms of an EPA 309(a) order on consent resolving a violation of section 404
of the CWA, provided that:

a. The unauthorized activity affected no nore than 5 acres of non-tidal wetlands or 1
acre of tidal wetlands;

b. The settlement agreenment provides for environmental benefits, to an equal or
greater degree, than the environmental detrinments caused by the unauthorized activity
that is authorized by this NW; and

c. The District Engineer issues a verification letter authorizing the activity
subject to the terns and conditions of this NW and the settlement agreenent, including a
specified conpletion date; or

(ii) The terns of a final Federal court decision, consent decree, or settlement
agreenment resulting froman enforcement action brought by the U S. under section 404 of
the CWA and/ or
section 10 of the Rivers and Harbors Act of 1899; or

(iii) The ternms of a final court decision, consent decree, settlenment agreement, or
non-judicial settlenent agreenent resulting froma natural resource damage cl ai m brought
by a trustee or trustees for natural resources (as defined by the National Contingency
Pl an at
40 CFR subpart G) under section 311 of the Clean Water Act (CWA), section 107 of the
Conprehensi ve Environmental Response, Conpensation and Liability Act (CERCLA or
Superfund), section 312 of the National Marine Sanctuaries Act (NMSA), section 1002 of
the O 1 Pollution Act of 1990 (OPA), or the Park System Resource Protection Act at 16
US. C '"19jj, to the extent that a Corps permt is required

For either (i), (ii) or (iii) above, conpliance is a condition of the NW itself.

Any authorization under this NW is automatically revoked if the permttee does not
conply with the terms of this NAP or the ternms of the court decision, consent decree, or
judicial/non-judicial settlenment agreement or fails to conplete the work by the specified
conpl etion date. This NWP does not apply to any activities occurring after the date of
the decision, decree, or agreenent that are not for the purpose of mtigation
restoration, or environmental benefit. Before reaching any settlenent agreenent, the
Corps will ensure conpliance with the provisions of

33 CFR part 326 and 33 CFR 330.6 (d)(2) and (e). (Sections 10 and 404)

33. Tenporary Construction, Access and Dewatering. Tenporary structures, work and
di scharges, including cofferdanms, necessary for construction activities or access fills
or dewatering of construction sites; provided that the associated primary activity is
aut hori zed by the Corps of Engineers or the USCG or for other construction activities
not subject to the Corps or USCG regul ations. Appropriate nmeasures nmust be taken to
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mai ntai n near normal downstream flows and to mnimze flooding. Fill mnmust be of

materials, and placed in a manner, that will not be eroded by expected high flows. The
use of dredged material may be allowed if it is determned by the District Engineer that
it will not cause nore than mnimal adverse effects on aquatic resources. Tenporary fil

must be entirely renoved to upland areas, or dredged material returned to its origina

| ocation, follow ng conpletion of the construction activity, and the affected areas nust
be restored to the pre-project conditions. Cofferdans cannot be used to dewater wetl ands
or other aquatic areas to change their use. Structures left in place after cofferdans
are renoved require a Section 10 permt if located in navigable waters of the U 'S

(See 33 CFR part 322). The permttee nust notify the District Engineer in accordance
with the “Notification” General Condition. The notification nmust also include a
restoration plan of reasonable neasures to avoid and minim ze adverse effects to aquatic
resources. The District Engineer will add Special Conditions, where necessary, to ensure
environmental adverse effects is mnimal. Such conditions may include: limting the
tenporary work to the mnimum necessary; requiring seasonal restrictions; nmodifying the
restoration plan; and requiring alternative construction nmethods (e.g. construction mats
in wetlands where practicable.).

(Sections 10 and 404)

34. Cranberry Production Activities. Discharges of dredged or fill material for
di kes, berns, punps, water control structures or leveling of cranberry beds associ ated
wi th expansi on, enhancenent, or nodification activities at existing cranberry production
operations provided that the activity neets all of the following criteria

a. The curul ative total acreage of disturbance per cranberry production operation
including but not limted to, filling, flooding, ditching, or clearing, does not exceed
10 acres of waters of the U S., including wetlands

b. The permittee notifies the District Engineer in accordance with the “Notification”
General Condition. The notification nust include a delineation of affected specia
aquatic sites, including wetlands; and,

c. The activity does not result in a net loss of wetland acreage. This NW does not

aut hori ze any di scharge of dredged or fill material related to other cranberry production
activities such as warehouses, processing facilities, or parking areas. For the purposes
of this NWP, the cunulative total of 10 acres will be measured over the period that this

NWP is valid. (Section 404)

35. Maintenance Dredgi ng of Existing Basins. Excavation and renmoval of accunul ated
sedi ment for maintenance of existing marina basins, access channels to marinas or boat
slips, and boat slips to previously authorized depths or controlling depths for
i ngress/ egress, whichever is |less, provided the dredged material is disposed of at an
upl and site and proper siltation controls are used. (Section 10)

36. Boat Ranps. Activities required for the construction of boat ranps provided

a. The discharge into waters of the U S. does not exceed 50 cubic yards of concrete,
rock, crushed stone or gravel into forms, or placenent of pre-cast concrete planks or
slabs. (Unsuitable material that causes unacceptable chem cal pollution or is
structural ly unstable is not authorized);

b. The boat ranp does not exceed 20 feet in width

c. The base material is crushed stone, gravel or other suitable material

d. The excavation is limted to the area necessary for site preparation and al
excavated material is renmoved to the upland; and

e. No material is placed in special aquatic sites, including wetlands

Dredging to provide access to the boat ranp may be authorized by another NW
Regi onal General Permt, or Individual Permt pursuant to Section 10 if located in
navi gabl e waters of the U S. (Sections 10 and 404)

37. Energency Watershed Protection and Rehabilitation. Wrk done by or funded by:

a. The NRCS which is a situation requiring i nmedi ate action under its energency
WAt ershed Protection Program (7 CFR part 624); or

b. The USFS under its Burned-Area Energency Rehabilitation Handbook (FSH 509.13); or

c. The DOl for wildland fire management burned area emergency stabilization and
rehabilitation (DO Manual part 620, Ch. 3)

For all of the above provisions, the District Engineer nust be notified in accordance
with the General Condition 13. (Also, see 33 CFR 330.1(e)). (Sections 10 and 404)
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38. Cleanup of Hazardous and Toxic WAste. Specific activities required to effect
the containment, stabilization, or removal of hazardous or toxic waste materials that are
performed, ordered, or sponsored by a governnent agency with established |egal or
regul atory authority provided the permttee notifies the District Engineer in accordance
with the “Notification” General Condition. For discharges in special aquatic sites
including wetlands, the notification nmust also include a delineation of affected speci al
aquatic sites, including wetlands. Court ordered renedial action plans or related
settlenents are also authorized by this NWP. This NWP does not authorize the
establ i shment of new disposal sites or the expansion of existing sites used for the
di sposal of hazardous or toxic waste. Activities undertaken entirely on a Conprehensive
Envi ronnent al Response, Conpensation, and Liability Act (CERCLA) site by authority of
CERCLA as approved or required by EPA, are not required to obtain permts under section
404 of the CWA or section 10 of the Rivers and Harbors Act. (Sections 10 and 404)

39. Residential, Comrercial, and Institutional Devel opnments. Discharges of dredged
or fill material into non-tidal waters of the U S., excluding non-tidal wetlands adjacent
to tidal waters, for the construction or expansion of residential, comrercial, and
institutional building foundations and building pads and attendant features that are
necessary for the use and maintenance of the structures. Attendant features may include
but are not limted to, roads, parking lots, garages, yards, utility lines, stormwater
managenment facilities, and recreation facilities such as playgrounds, playing fields, and
gol f courses (provided the golf course is an integral part of the residentia
devel opment). The construction of new ski areas or oil and gas wells is not authorized
by this NWP

Resi dential devel opments include nultiple and single unit devel opments. Exanples of
commerci al devel opnents include retail stores, industrial facilities, restaurants
busi ness parks, and shopping centers. Exanples of institutional devel opnents include
schools, fire stations, government office buildings, judicial buildings, public works
buil dings, libraries, hospitals, and places of worship. The activities |listed above are
aut hori zed, provided the activities neet all of the following criteria

a. The discharge does not cause the |oss of greater than 1/2-acre of non-tidal waters
of the U.S., excluding non-tidal wetlands adjacent to tidal waters

b. The di scharge does not cause the |oss of greater than 300 |linear-feet of a stream
bed, unless for intermttent streambeds this criterion is waived in witing pursuant to
a determ nation by the District Engineer, as specified below, that the project conplies
with all terms and conditions of this NWP and that any adverse inpacts of the project on
the aquatic environment are minimal, both individually and cumnul atively;

c. The permttee nust notify the District Engineer in accordance with Genera
Condition 13, if any of the following criteria are net:

(1) The discharge causes the |oss of greater than 1/10-acre of non-tidal waters of
the US, excluding non-tidal wetlands adjacent to tidal waters; or

(2) The discharge causes the |loss of any open waters, including perennial or
intermttent streans, below the ordinary high water mark (see Note, below); or

(3) The discharge causes the |oss of greater than 300 |inear feet of intermttent
stream bed. In such case, to be authorized the District Engineer nust determ ne that the
activity conplies with the other terns and conditions of the NWP, determ ne adverse
environnmental effects are minimal both individually and cunul atively, and waive the
limtation on streaminpacts in witing before the permttee may proceed

d. For discharges in special aquatic sites, including wetlands, the notification nust
include a delineation of affected special aquatic sites;

e. The discharge is part of a single and conpl ete project;

f. The permittee nust avoid and mnim ze discharges into waters of the US at the
project site to the maxi num extent practicable. The notification, when required, nust
include a witten statement expl aining how avoi dance and mi nim zation of |osses of waters
of the US were achieved on the project site. Conpensatory mtigation will normally be
required to offset the losses of waters of the US. (See General Condition 19.) The
notification nmust also include a conpensatory mtigation proposal for offsetting
unavoi dabl e | osses of waters of the US. |f an applicant asserts that the adverse effects
of the project are minimal without mitigation, then the applicant may submt
justification explaining why conpensatory mtigation should not be required for the
Di strict Engineer's consideration;

16



g. When this NWP is used in conjunction with any other NWP, any conbined tota
permanent | oss of waters of the US exceeding 1/10-acre requires that the permttee notify
the District Engineer in accordance with General Condition 13

h. Any work authorized by this NW nust not cause nmore than m ni mal degradati on of
wat er quality or more than mnimal changes to the flow characteristics of any stream (see
Genera
Conditions 9 and 21);

i. For discharges causing the | oss of 1/10-acre or |less of waters of the US, the
permttee nmust submit a report, within 30 days of conpletion of the work, to the District
Engi neer that contains the followi ng information: (1) The nane, address, and tel ephone
nunmber of the permittee; (2) The location of the work; (3) A description of the work; (4)
The type and acreage of the |loss of waters of the US (e.g., 1/12-acre of energent
wet | ands); and (5) The type and acreage of any conpensatory mtigation used to offset the
|l oss of waters of the US (e.g., 1/12-acre of energent wetlands created on-site);

j. If there are any open waters or streanms within the project area, the permttee
will establish and maintain, to the maxi mum extent practicable, wetland or upland
vegetated buffers next to those open waters or streanms consistent with General Condition
19. Deed restrictions, conservati on easenents, protective covenants, or other neans of
| and conservation and preservation are required to protect and maintain the vegetated
buffers established on the project site

Only residential, comrercial, and institutional activities with structures on the
foundation(s) or building pad(s), as well as the attendant features, are authorized by
this NWP. The conpensatory mtigation proposal that is required in paragraph (f) of this
NWP may be either conceptual or detailed. The wetland or upland vegetated buffer
required in paragraph (j) of this NWP will be determ ned on a case-by-case basis by the
District Engineer for addressing water quality concerns. The required wetland or upland
vegetated buffer is part of the overall conpensatory mtigation requirenent for this NW
If the project site was previously used for agricultural purposes and the farm
owner/operator used NWP 40 to authorize activities in waters of the US to increase
production or construct farm buil dings, NW 39 cannot be used by the devel oper to
aut hori ze additional activities. This is nore than the acreage limt for NW 39 inpacts
to waters of the US (i.e., the conbined acreage | oss authorized under NWs 39 and 40
cannot exceed 1/2-acre, see General Condition 15)

Subdi vi si ons: For residential subdivisions, the aggregate total |oss of waters of US
aut hori zed by NWP 39 can not exceed 1/2-acre. This includes any |oss of waters
associ ated with devel opnment of individual subdivision lots. (Sections 10 and 404)

Not e: Areas where wetl and vegetation is not present should be determ ned by the
presence or absence of an ordinary high water mark or bed and bank. Areas that are
wat ers of the US based on this criterion would require a PCN al though water is
infrequently present in the stream channel (except for epheneral waters, which do not
require PCNs).

40. Agricultural Activities. Discharges of dredged or fill material into non-tida
waters of the US, excluding non-tidal wetlands adjacent to tidal waters, for inproving
agricultural production and the construction of building pads for farm buil dings
Aut horized activities include the installation, placenent, or construction of drainage
tiles, ditches, or |evees; nmechanized |and clearing; land |eveling; the relocation of
existing serviceable drainage ditches constructed in waters of the US; and simlar
activities, provided the permttee conplies with the followi ng terns and conditions

a. For discharges into non-tidal wetlands to inprove agricultural production, the
following criteria nmust be net if the permittee is an United States Departnent of
Agricul ture (USDA) Program participant:

(1) The permittee nmust obtain a categorical mniml effects exenption, mniml effect
exenption, or mtigation exenption from NRCS in accordance with the provisions of the
Food Security Act of 1985, as anmended (16 U.S.C. 3801 et seq.);

(2) The discharge into non-tidal wetlands does not result in the |oss of greater than
1/ 2-acre of non-tidal wetlands on a farmtract;

(3) The permttee must have NRCS-certified wetland delineation

(4) The permittee must inplenment an NRCS-approved conmpensatory mtigation plan that
fully offsets wetland | osses, if required; and

(5) The permittee nmust submit a report, within 30 days of conpletion of the
aut hori zed work, to the District Engineer that contains the follow ng information: (a)
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The nane, address, and tel ephone number of the permttee; (b) The | ocation of the work;
(c) A description of the work; (d) The type and acreage (or square feet) of the |oss of
wet | ands (e.g., 1/3-acre of emergent wetlands); and

(e) The type, acreage (or square feet), and | ocation of conpensatory mitigation (e.g

1/ 3-acre of energent wetland on a farmtract; credits purchased froma mtigation bank);
or

b. For discharges into non-tidal wetlands to inprove agricultural production, the
following criteria nmust be net if the permittee is not a USDA Program participant (or a
USDA Program partici pant for which the proposed work does not qualify for authorization
under paragraph (a) of this NWP)

(1) The discharge into non-tidal wetlands does not result in the | oss of greater than
1/2-acre of non-tidal wetlands on a farmtract;

(2) The permittee nmust notify the District Engineer in accordance with Cenera
Condition 13, if the discharge results in the |loss of greater than 1/10-acre of non-tida
wet | ands;

(3) The notification nust include a delineation of affected wetlands; and

(4) The notification nust include a conpensatory mtigation proposal to offset |osses
of waters of the US; or

c. For the construction of building pads for farm buildings, the discharge does not
cause the | oss of greater than 1/2-acre of non-tidal wetlands that were in agricultura
production prior to Decenber 23, 1985, (i.e., farnmed wetlands) and the perm ttee nust
notify the District Engineer in accordance with General Condition 13; and

d. Any activity in other waters of the USis |imted to the relocation of existing
servi ceabl e drai nage ditches constructed in non-tidal streams. This NW does not
aut horize the relocation of greater than 300 |linear-feet of existing serviceable drainage
ditches constructed in non-tidal streans unless, for drainage ditches constructed in
intermttent non-tidal streans, the District Engineer waives this criterion in witing,
and the District Engineer has determ ned that the project conplies with all terns and
conditions of this NWP, and that any adverse inpacts of the project on the aquatic
environment are mnimal, both individually and cunul atively. For inpacts exceedi ng
300-linear feet of inpacts to existing serviceable ditches constructed in intermttent
non-tidal streanms, the permittee nust notify the District Engineer in accordance with the
“Notification” General Condition 13; and

e. The term“farmtract” refers to a parcel of land identified by the Farm Service
Agency. The Corps will identify other waters of the US on the farmtract. NRCS will
determine if a proposed agricultural activity nmeets the terns and conditions of paragraph
a. of this NWP, except as provided below. For those activities that require

notification, the District Engineer will determne if a proposed agricultural activity is
aut hori zed by paragraphs b., c., and/or d. of this NW. USDA Program participants
requesting authorization for discharges of dredged or fill material into waters of the US

aut hori zed by paragraphs (c) or (d) of this NWP, in addition to paragraph (a), mnust
notify the District Engineer in accordance with General Condition 13 and the District

Engi neer will determne if the entire single and conplete project is authorized by this
NWP.  Di scharges of dredged or fill material into waters of the US associated with

conpl eting required conpensatory mtigation are authorized by this NW. However, tota

i mpacts, including other authorized inpacts under this NW, may not exceed the 1/2-acre
limt of this NW. This NW does not affect, or otherw se regul ate, discharges
associated with agricultural activities when the discharge qualifies for an exenption
under section 404(f) of the CWA, even though a categorical mniml effects exenption

m nimal effect exenption, or mtigation exenption from NRCS pursuant to the Food Security
Act of 1985, as anended, nay be required. Activities authorized by paragraphs a. through
d. may not exceed a total of 1/2-acre on a single farmtract. |If the site was used for
agricultural purposes and the farm owner/operator used either paragraphs a., b., or c. of
this NWP to authorize activities in waters of the US to increase agricultural production
or construct farm buildings, and the current |andowner wants to use NWP 39 to authorize
residential, comrercial, or industrial development activities in waters of the US on the
site, the conbined acreage | oss authorized by NWPs 39 and 40 cannot exceed 1/2-acre (see
General Condition 15). (Section 404)

41. Reshaping Existing Drainage Ditches. Discharges of dredged or fill materia
into non-tidal waters of the US, excluding non-tidal wetlands adjacent to tidal waters,
to nodify the cross-sectional configuration of currently serviceable drainage ditches
constructed in waters of the US. The reshaping of the ditch cannot increase drainage
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capacity beyond the original design capacity. Nor can it expand the area drained by the
ditch as originally designed (i.e., the capacity of the ditch nust be the same as
originally designed and it cannot drain additional wetlands or other waters of the US).
Conpensatory mtigation is not required because the work is designed to inprove water
quality (e.g., by regrading the drainage ditch with gentler slopes, which can reduce
erosion, increase growth of vegetation, increase uptake of nutrients and other substances
by vegetation, etc.).

Notification: The pernmittee nust notify the District Engineer in accordance with
General Condition 13 if greater than 500 |inear feet of drainage ditch will be reshaped
Material resulting from excavati on nmay not be permanently sidecast into waters but may be
tenporarily sidecast (up to three nonths) into waters of the US, provided the material is
not placed in such a manner that it is dispersed by currents or other forces. The
Di strict Engineer may extend the period of tenporary sidecasting not to exceed a total of
180 days, where appropriate. |In general, this NW does not apply to reshaping drainage
ditches constructed in uplands, since these areas are generally not waters of the US, and
thus no pernmit fromthe Corps is required, or to the maintenance of existing drainage
ditches to their original dinmensions and configuration, which does not require a Section
404 permt (see 33 CFR 323.4(a)(3)). This NW does not authorize the relocation of
drai nage ditches constructed in waters of the US; the location of the centerline of the
reshaped drai nage ditch nust be approximately the same as the | ocation of the centerline
of the original drainage ditch. This NW does not authorize stream channelization or
stream rel ocation projects. (Section 404)

42. Recreational Facilities. Discharges of dredged or fill material into non-tida
waters of the US, excluding non-tidal wetlands adjacent to tidal waters, for the
construction or expansion of recreational facilities, provided the activity neets all of
the following criteria:

a. The discharge does not cause the |oss of greater than 1/2-acre of non-tidal waters
of the US, excluding non-tidal wetlands adjacent to tidal waters;

b. The di scharge does not cause the |oss of greater than 300 |linear-feet of a stream
bed, unless for intermttent streambeds this criterion is waived in witing pursuant to
a determ nation by the
District Engineer, as specified below, that the project conplies with all terns and
conditions of this NAP and that any adverse inpacts of the project on the aquatic
environment are mninmal, both individually and cumul atively;

c. The permttee notifies the District Engineer in accordance with the “Notification”
General Condition 13 for discharges exceeding 300 linear feet of inpact of intermttent
stream beds. In such cases, to be authorized the District Engineer nust determ ne that
the activity conplies with the other terns and conditions of the NWP, deternine the
adverse environnental effects are m nimal both individually and cumul atively, and waive
this limtation in witing before the permttee may proceed

d. For discharges causing the |loss of greater than 1/10-acre of non-tidal waters of
the US, the permittee notifies the District Engineer in accordance with General Condition
13;

e. For discharges in special aquatic sites, including wetlands, the notification nust
include a delineation of affected special aquatic sites;

f. The discharge is part of a single and conplete project; and

g. Conmpensatory mitigation will normally be required to offset the | osses of waters
of the US. The notification nmust also include a conpensatory mtigation proposal to
of fset authorized | osses of waters of the US

For the purposes of this NAP, the term“recreational facility” is defined as a
recreational activity that is integrated into the natural |andscape and does not
substantially change preconstructi on grades or deviate from natural |andscape contours.
For the purpose of this permt, the primary function of recreational facilities does not
include the use of notor vehicles, buildings, or inpervious surfaces. Exanples of
recreational facilities that may be authorized by this NW include hiking trails, bike
pat hs, horse paths, nature centers, and canpgrounds (excluding trailer parks). This NW
may aut horize the construction or expansion of golf courses and the expansion of sk
areas, provided the golf course or ski area does not substantially deviate from natura
| andscape contours. Additionally, these activities are designed to mnimze adverse
effects to waters of the US and riparian areas through the use of such practices as
i ntegrated pest managenent, adequate stornmwater managenent facilities, vegetated buffers,
reduced fertilizer use, etc. The facility nmust have adequate water quality management
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measures in accordance with General Condition 9, such as a stornwater managenment
facility, to ensure that the recreational facility results in no substantial adverse
effects to water quality. This NW also authorizes the construction or expansion of

smal | support facilities, such as maintenance and storage buil dings and stables that are
directly related to the recreational activity. This NW does not authorize other
bui |l di ngs, such as hotels, restaurants, etc. The construction or expansion of playing
fields (e.g., baseball, soccer, or football fields), basketball and tennis courts
racetracks, stadiunms, arenas, and the construction of new ski areas are not authorized by
this NWP. (Section 404)

43. Stormnater Managenent Facilities. Discharges of dredged or fill material into
non-tidal waters of the US, excluding non-tidal wetlands adjacent to tidal waters, for
the construction and mai ntenance of stormwater managenent facilities, including
activities for the excavation of stormwater ponds/facilities, detention basins, and
retention basins; the installation and maintenance of water control structures, outfal
structures and emergency spillways; and the maintenance dredging of existing stormwater
management ponds/facilities and detention and retention basins, provided the activity
meets all of the following criteria

a. The discharge for the construction of new stormwater nmanagenent facilities does
not cause the | oss of greater than 1/2-acre of non-tidal waters of the US, excluding non-
tidal wetlands adjacent to tidal waters;

b. The di scharge does not cause the |oss of greater than 300 |linear-feet of a stream
bed, unless for intermttent streambeds this criterion is waived in witing pursuant to
a determ nation by the District Engineer, as specified below, that the project conplies
with all terms and conditions of this NWP and that any adverse inpacts of the project on
the aquatic environment are minimal, both individually and cumnul atively;

c. For discharges causing the |loss of greater than 300 linear feet of intermttent
stream beds, the pernmittee notifies the District Engineer in accordance with the
“Notification” General Condition 13. In such cases, to be authorized the District
Engi neer nmust determne that the activity conplies with the other terms and conditions of
the NWP, determ ne the adverse environnmental effects are mniml both individually and
cunmul atively, and waive this limtation in witing before the pernmttee may proceed

d. The discharges of dredged or fill material for the construction of new stormwater
management facilities in perennial streams is not authorized

e. For discharges or excavation for the construction of new stormwater managenent
facilities or for the maintenance of existing stormwvater managenent facilities causing
the | oss of greater than 1/10-acre of non-tidal waters, excluding non-tidal wetlands
adj acent to tidal waters, provided the permttee notifies the District Engineer in
accordance with the “Notification” CGeneral Condition 13. In addition, the notification
must include

(1) A maintenance plan. The maintenance plan should be in accordance with state and
I ocal requirements, if any such requirenents exist;

(2) For discharges in special aquatic sites, including wetlands and subnerged aquatic
vegetation, the notification must include a delineation of affected areas; and

(3) A conpensatory mtigation proposal that offsets the |oss of waters of the US
Mai nt enance in constructed areas will not require mtigation provided such maintenance is
acconplished in designated maintenance areas and not within conpensatory mtigation areas
(i.e., District Engineers nmay designate non-nmai ntenance areas, nornmally at the downstream
end of the stormwater managenent facility, in existing stormvater managenent facilities)
(No mtigation will be required for activities that are exenpt from Section 404 permt
requirements);

f. The permittee nmust avoid and m nim ze discharges into waters of the US at the
project site to the maxi num extent practicable, and the notification nust include a
written statenent to the District Engineer detailing conpliance with this condition (i.e
why the discharge nust occur in waters of the US and why additional mnimzation cannot
be achieved);

g. The stornwater managenent facility must conply with General Condition 21 and be
desi gned using BMPs and watershed protection techniques. Exanples may include forebays
(deeper areas at the upstream end of the stormwater managenent facility that would be
mai nt ai ned through excavation), vegetated buffers, and siting considerations to mnimze
adverse effects to aquatic resources. Another exanple of a BMP woul d be bioengineering
met hods incorporated into the facility design to benefit water quality and mnim ze
adverse effects to aquatic resources fromstormflows, especially downstream of the
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facility, that provide, to the maxi num extent practicable, for long termaquatic resource
protecti on and enhancenent;

h. Mintenance excavation will be in accordance with an approved mai ntenance plan and
will not exceed the original contours of the facility as approved and constructed; and

i. The discharge is part of a single and conplete project. (Section 404)

44. Mning Activities. Discharges of dredged or fill material into

(i) Isolated waters; streans where the annual average flow is 1 cubic foot per second
or less, and non-tidal wetlands adjacent to headwater streans, for aggregate mning
(i.e., sand, gravel, and crushed and broken stone) and associ ated support activities

(ii) Lower perennial streans, excluding wetlands adjacent to | ower perennial streans,
for aggregate mning activities (support activities in |ower perennial streams or
adj acent wetlands are not authorized by this NW); and/or

(iii) Isolated waters and non-tidal wetlands adjacent to headwater streans, for hard
rock/ mneral mning activities (i.e., extraction of metalliferous ores from subsurface
| ocations) and associ ated support activities, provided the discharge neets the follow ng
criteria

a. The mined area within waters of the US, plus the acreage |oss of waters of the US
resulting from support activities, cannot exceed 1/2-acre

b. The permttee nmust avoid and mnim ze discharges into waters of the US at the
project site to the maxi num extent practicable, and the notification nust include a
written statenment detailing conpliance with this condition (i.e., why the discharge nust
occur in waters of the US and why additional m nimzation cannot be achieved);

c. In addition to General Conditions 17 and 20, activities authorized by this permt
must not substantially alter the sedinent characteristics of areas of concentrated
shel I fish beds or fish spawning areas. Nornally, the water quality nmanagement measures
required by General Condition 9 should address these inpacts

d. The permittee nust inplement necessary nmeasures to prevent increases in stream
gradi ent and water velocities and to prevent adverse effects (e.g., head cutting, bank
erosion) to upstream and downstream channel conditions;

e. Activities authorized by this permt nust not result in adverse effects on the
course, capacity, or condition of navigable waters of the US

f. The permittee nust use nmeasures to mnimze downstreamturbidity;

g. Wetland inpacts nmust be conpensated through mtigation approved by the Corps

h. Beneficiation and m neral processing for hard rock/mneral mning activities may
not occur within 200 feet of the ordinary high water mark of any open waterbody.

Al t hough the Corps does not regul ate discharges fromthese activities, a CWA section 402
permt may be required

i. Al activities authorized nust conply with General Conditions 9 and 21. Further,
the District Engineer may require water quality management neasures to ensure the
aut hori zed work results in mniml adverse effects to water quality;

j. Except for aggregate mning activities in |ower perennial streams, no aggregate
m ning can occur within stream beds where the average annual flow is greater than 1 cubic
foot per second or in waters of the US within 100 feet of the ordinary high water mark of
headwat er stream segments where the average annual flow of the streamis greater than 1
cubi c foot per second (aggregate m ning can occur in areas i medi ately adjacent to the
ordi nary high water mark of a stream where the average annual flow is 1 cubic foot per
second or |ess);

k. Single and conplete project: The discharge nust be for a single and conplete
project, including support activities. Discharges of dredged or fill material into
waters of the US for nmultiple mning activities on several designated parcels of a single
and conpl ete m ning operation can be authorized by this NW provided the 1/2-acre |imnmt
i s not exceeded; and

I. Notification: The permttee must notify the District Engineer in accordance with
General Condition 13. The notification nust include: (1) A description of waters of the
US adversely affected by the project; (2) A witten statement to the District Engineer
detailing conpliance with paragraph (b), above (i.e., why the discharge nust occur in
wat ers of the US and why additional mnimzation cannot be achieved); (3) A description
of measures taken to ensure that the proposed work conplies with paragraphs (c) through
(f), above; and (4) A reclamation plan (for aggregate mning in isolated waters and non-
tidal wetlands adjacent to headwaters and hard rock/ m neral mning only)

This NWP does not authorize hard rock/m neral mning, including placer mning, in
streams. No hard rock/m neral mning can occur in waters of the US within 100 feet of
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the ordinary high water mark of headwater streams. The term s “headwaters” and “isol ated
wat ers” are defined at

33 CFR 330.2(d) and (e), respectively. For the purposes of this NAP, the term “l ower
perenni al strean’ is defined as follows: “A streamin which the gradient is | ow and water
velocity is slow, there is no tidal influence, some water flows throughout the year, and
the substrate consists mainly of sand and nud.” (Sections 10 and 404)

C. Nationwi de Permt General Conditions

The follow ng General Conditions nust be followed in order for any authorization by
an NWP to be valid:

1. Navigation. No activity may cause nore than a mninmal adverse effect on
navi gati on.

2. Proper Mintenance. Any structure or fill authorized shall be properly
mai nt ai ned, including maintenance to ensure public safety.

3. Soil Erosion and Sediment Controls. Appropriate soil erosion and sedi nent
controls nmust be used and maintained in effective operating condition during
construction, and all exposed soil and other fills, as well as any work below the
ordinary high water mark or high tide line, nust be permanently stabilized at the
earliest practicable date. Permttees are encouraged to performwork within waters of
the United States during periods of |owflow or no-flow

4. Aquatic Life Movenents. No activity may substantially disrupt the necessary
life-cycle mvenents of those species of aquatic life indigenous to the waterbody,
including those species that normally mgrate through the area, unless the activity's
primary purpose is to inpound water. Culverts placed in streams nust be installed to
mai ntain | ow flow conditions.

5. Equi prment. Heavy equi pment working in wetlands nust be placed on mats, or other
measures nust be taken to minim ze soil disturbance.

6. Regional and Case-By-Case Conditions. The activity nust conply with any regional
conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e)) and
with any case specific conditions added by the Corps or by the state or tribe inits
Section 401 Water Quality Certification and Coastal Zone Managenent Act consistency
determ nation.

7. WIld and Scenic Rivers. No activity may occur in a conponent of the National
WIld and Scenic River Systen or in a river officially designated by Congress as a “study
river” for possible inclusion in the system while the river is in an official study
status; unless the appropriate Federal agency, with direct nmanagement responsibility for
such river, has determned in witing that the proposed activity will not adversely
affect the Wld and Scenic River designation, or study status. |Information on WId and
Scenic Rivers may be obtained fromthe appropriate Federal |and management agency in the
area (e.g., National Park Service, U S. Forest Service, Bureau of Land Managenent, U.S.
Fish and Wldlife Service).

8. Tribal Rights. No activity or its operation may inpair reserved tribal rights,
including, but not Iimted to, reserved water rights and treaty fishing and hunting
rights.

9. Water Quality. (a) In certain states and tribal |ands an individual 401 Water
Quality Certification nmust be obtained or waived (See 33 CFR 330.4(c)).

(b) For Nwps 12, 14, 17, 18, 32, 39, 40, 42, 43, and 44, where the state or tribal
401 certification (either generically or individually) does not require or approve water
qual ity managenent neasures, the permttee nust provide water quality managenment neasures

that will ensure that the authorized work does not result in nore than m ni mal
degradation of water quality (or the Corps determ nes that conpliance with state or |ocal
st andards, where applicable, will ensure no nmore than mnimal adverse effect on water

quality). An inportant conmponent of water quality management includes stormnater
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management that mnimzes degradation of the downstream aquatic system including water
quality (refer to General Condition 21 for stormwater managenment requirenments). Another
i nportant conponent of water quality managenent is the establishment and mai ntenance of
vegetated buffers next to open waters, including streams (refer to Genera
Condition 19 for vegetated buffer requirements for the NWPs).

This condition is only applicable to projects that have the potential to affect water
quality. While appropriate nmeasures nust be taken, in npbst cases it is not necessary to
conduct detailed studies to identify such measures or to require nonitoring

10. Coastal Zone Managenent. |In certain states, an individual state coastal zone
management consi stency concurrence nust be obtained or waived (see 33 CFR 330.4(d)).

11. Endangered Species. (a) No activity is authorized under any NWP which is likely
to jeopardi ze the continued existence of a threatened or endangered species or a species
proposed for such designation, as identified under the Federal Endangered Species Act
(ESA), or which will destroy or adversely nodify the critical habitat of such species
Non-federal permttees shall notify the District Engineer if any |listed species or
designated critical habitat m ght be affected or is in the vicinity of the project, or is
located in the designated critical habitat and shall not begin work on the activity unti
notified by the District Engineer that the requirenments of the ESA have been satisfied
and that the activity is authorized. For activities that may affect Federally-listed
endangered or threatened species or designated critical habitat, the notification nust
include the name(s) of the endangered or threatened species that nay be affected by the
proposed work or that utilize the designated critical habitat that nay be affected by the
proposed work. As a result of formal or informal consultation with the FWS or NMFS the
District Engineer may add species-specific regional endangered species conditions to the
NWPs .

(b) Authorization of an activity by a NW does not authorize the “take” of a
threatened or endangered species as defined under the ESA. In the absence of separate
aut hori zation (e.g., an ESA Section 10 Permt, a Biological Opinion with “incidenta
take” provisions, etc.) fromthe USFWS or the NMFS, both I ethal and non-lethal “takes” of
protected species are in violation of the ESA. Information on the |ocation of threatened
and endangered species and their critical habitat can be obtained directly fromthe
offices of the USFWS and NMFS or their world wi de web pages at
http://ww. fws. gov/r9endspp/ endspp. ht M and
http://ww. nfms. noaa. gov/ prot _res/overview es. html respectively.

12. Historic Properties. No activity which may affect historic properties listed
or eligible for listing, in the National Register of Historic Places is authorized, unti
the District Engineer has conplied with the provisions of 33 CFR part 325, Appendix C
The prospective pernmittee nust notify the District Engineer if the authorized activity
may affect any historic properties listed, determned to be eligible, or which the
prospective permttee has reason to believe may be eligible for listing on the Nationa

Regi ster of Historic Places, and shall not begin the activity until notified by the
Di strict Engineer that the requirements of the National Historic Preservation Act have
been satisfied and that the activity is authorized. |Information on the |ocation and

exi stence of historic resources can be obtained fromthe State Historic Preservation
Office and the National Register of Historic Places (see 33 CFR 330.4(g)). For
activities that may affect historic properties listed in, or eligible for listing in, the
Nati onal Register of Historic Places, the notification nmust state which historic property
may be affected by the proposed work or include a vicinity map indicating the |ocation of
the historic property.

13. Notification.

(a) Timng; where required by the terns of the NWP, the prospective pernmttee nust
notify the District Engineer with a preconstruction notification (PCN) as early as
possible. The District Engineer nust determine if the notification is conplete within 30
days of the date of receipt and can request additional information necessary to make the
PCN conpl ete only once. However, if the prospective permttee does not provide all of
the requested information, then the District Engineer will notify the prospective
permttee that the notification is still inconplete and the PCN revi ew process will not
commence until all of the requested information has been received by the District
Engi neer. The prospective permttee shall not begin the activity:
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(1) Until notified in witing by the District Engineer that the activity may proceed
under the NWP with any special conditions inmposed by the District or Division Engineer;
or

(2) If notified in witing by the District or Division Engineer that an Individua
Permit is required; or

(3) Unless 45 days have passed fromthe District Engineer's receipt of the conplete
notification and the prospective permttee has not received witten notice fromthe
District or Division Engineer. Subsequently, the permttee's right to proceed under the
NWP may be nodified, suspended, or revoked only in accordance with the procedure set
forth in 33 CFR 330.5(d)(2).

(b) Contents of Notification: The notification nmust be in witing and include the
follow ng information

(1) Nane, address and tel ephone numbers of the prospective permttee

(2) Location of the proposed project;

(3) Brief description of the proposed project; the project's purpose; direct and
indirect adverse environnental effects the project would cause; any other NWP(s),

Regi onal General Permit(s), or Individual Permt(s) used or intended to be used to

aut hori ze any part of the proposed project or any related activity. Sketches should be
provi ded when necessary to show that the activity conplies with the terms of the NW
(Sketches usually clarify the project and when provided result in a quicker decision.);

(4) For Nwps 7, 12, 14, 18, 21, 34, 38, 39, 40, 41, 42, and 43, the PCN nust al so
include a delineation of affected special aquatic sites, including wetlands, vegetated
shal l ows (e.g., submerged aquatic vegetation, seagrass beds), and riffle and poo
conpl exes (see paragraph 13(f));

(5) For NWP 7 (Qutfall Structures and Mai ntenance), the PCN nust include information
regarding the original design capacities and configurations of those areas of the
facility where mai ntenance dredgi ng or excavation is proposed

(6) For NWP 14 (Linear Transportation Projects), the PCN nmust include a conpensatory
mtigation proposal to offset permanent |osses of waters of the US and a statenment
descri bing how tenporary | osses of waters of the US will be mnimzed to the maxi num
extent practicable;

(7) For NWP 21 (Surface Coal Mning Activities), the PCN nmust include an Office of
Surface Mning (OSM or state-approved mitigation plan, if applicable. To be authorized
by this NW, the District Engineer nust determne that the activity conplies with the
terns and conditions of the NWP and that the adverse environnental effects are m ni mal
both individually and cunul atively and must notify the project sponsor of this
determ nation in witing;

(8) For NWP 27 (Stream and Wetl and Restoration Activities), the PCN nust include
docunentation of the prior condition of the site that will be reverted by the pernttee

(9) For NWP 29 (Single-Fam |y Housing), the PCN nmust al so include

(i) Any past use of this NW by the Individual Permttee and/or the permttee's
spouse;

(ii) A statenent that the single-fam |y housing activity is for a personal residence
of the permttee;

(iii) A description of the entire parcel, including its size, and a delineation of
wet | ands. For the purpose of this NW, parcels of |and measuring 1/4-acre or less wll
not require a formal on-site delineation. However, the applicant shall provide an
indication of where the wetlands are and the ampunt of wetlands that exists on the
property. For parcels greater than 1/4-acre in size, formal wetland delineation nust be
prepared in accordance with the current method required by the Corps. (See paragraph

13(f));

(iv) Awitten description of all land (including, if available, |egal descriptions)
owned by the prospective permttee and/or the prospective permttee's spouse, within a
one mle radius of the parcel, in any form of ownership (including any |and owned as a

partner, corporation, joint tenant, co-tenant, or as a tenant-by-the-entirety) and any
land on which a purchase and sal e agreement or other contract for sale or purchase has
been execut ed;

(10) For NWP 31 (Maintenance of Existing Flood Control Facilities), the prospective
permttee nust either notify the District Engineer with a PCN prior to each mai ntenance
activity or submt a five year (or less) maintenance plan. |In addition, the PCN nust
include all of the follow ng:
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(i) Sufficient baseline information identifying the approved channel depths and
configurations and existing facilities. Mnor deviations are authorized, provided the
approved flood control protection or drainage is not increased;

(ii) A delineation of any affected special aquatic sites, including wetlands; and,

(iii) Location of the dredged material disposal site;

(11) For NWP 33 (Tenporary Construction, Access, and Dewatering), the PCN nust also
include a restoration plan of reasonable nmeasures to avoid and m ninize adverse effects
to aquatic resources;

(12) For NWPs 39, 43 and 44, the PCN nust also include a witten statement to the
Di strict Engineer explaining how avoi dance and m nim zation for |osses of waters of the
US were achi eved on the project site;

(13) For NWP 39 and NWP 42, the PCN nust include a conpensatory mtigation proposal
to of fset | osses of waters of the US or justification explaining why conpensatory
mtigation should not be required. For discharges that cause the |oss of greater than
300 linear feet of an intermttent stream bed, to be authorized, the District Engineer
must determine that the activity conplies with the other terns and conditions of the NWP,
determ ne adverse environmental effects are mnimal both individually and cumnul atively,
and waive the limtation on streaminpacts in witing before the pernmttee nay proceed,;

(14) For NWP 40 (Agricultural Activities), the PCN nust include a conpensatory
mtigation proposal to offset |osses of waters of the US. This NW does not authorize
the relocation of greater than 300 linear-feet of existing serviceable drainage ditches
constructed in non-tidal streams unless, for drainage ditches constructed in intermttent
non-tidal streams, the District Engineer waives this criterion in witing, and the
Di strict Engineer has determ ned that the project conplies with all terns and conditions
of this NWP, and that any adverse inpacts of the project on the aquatic environment are
m ni mal, both individually and cunul atively;

(15) For NWP 43 (Stornmwater Managenment Facilities), the PCN nust include, for the
construction of new stormwvater managenment facilities, a maintenance plan (in accordance
with state and | ocal requirenents, if applicable) and a conpensatory mitigation proposal
to offset |osses of waters of the US. For discharges that cause the |loss of greater than
300 linear feet of an intermttent stream bed, to be authorized, the District Engineer
must determine that the activity conplies with the other terns and conditions of the NWP,
determ ne adverse environmental effects are mnimal both individually and cumnul atively,
and waive the limtation on streaminpacts in witing before the pernmttee nay proceed;

(16) For NWP 44 (M ning Activities), the PCN nust include a description of all waters
of the US adversely affected by the project, a description of measures taken to mnim ze
adverse effects to waters of the US, a description of neasures taken to conply with the
criteria of the NWP, and a reclamation plan (for all aggregate mning activities in
isolated waters and non-tidal wetlands adjacent to headwaters and any hard rock/ m neral
m ning activities);

(17) For activities that may adversely affect Federally-Ilisted endangered or
threatened species, the PCN nust include the nanme(s) of those endangered or threatened
species that may be affected by the proposed work or utilize the designated critical
habitat that may be affected by the proposed work; and

(18) For activities that may affect historic properties listed in, or eligible for
listing in, the National Register of Historic Places, the PCN nust state which historic
property may be affected by the proposed work or include a vicinity map indicating the
|l ocation of the historic property.

(c) Formof Notification: The standard Individual Permt application form (Form ENG
4345) may be used as the notification but nmust clearly indicate that it is a PCN and nust
include all of the information required in (b) (1)-(18) of General Condition 13. A
letter containing the requisite information may al so be used.

(d) District Engineer's Decision: In reviewing the PCN for the proposed activity, the
District Engineer will determ ne whether the activity authorized by the NWP will result
in nore than m nimal individual or cunul ative adverse environmental effects or may be
contrary to the public interest. The prospective permttee may submit a proposed
mtigation plan with the PCN to expedite the process. The District Engineer will
consi der any proposed conpensatory mitigation the applicant has included in the proposal
in determ ning whether the net adverse environmental effects to the aquatic environnent
of the proposed work are minimal. |f the District Engineer determnes that the activity
conplies with the terns and conditions of the NWP and that the adverse effects on the
aquatic environment are mnimal, after considering mtigation, the District Engineer will
notify the permttee and include any conditions the District Engi neer deens necessary.
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The District Engi neer nust approve any conpensatory mtigation proposal before the
permttee conmences work. |f the prospective permittee is required to submt a
conpensatory mtigation proposal with the PCN, the proposal mmy be either conceptual or
detailed. |If the prospective permittee elects to submit a conpensatory mitigation plan
with the PCN, the District Engineer will expeditiously review the proposed conpensatory
mtigation plan. The District Engineer nust review the plan within 45 days of receiving
a conplete PCN and determ ne whether the conceptual or specific proposed mtigation would
ensure no nmore than m nimal adverse effects on the aquatic environment. |[|f the net
adverse effects of the project on the aquatic environnent (after consideration of the
conpensatory mtigation proposal) are determi ned by the District Engineer to be mnimal,

the District Engineer will provide a tinely witten response to the applicant. The
response will state that the project can proceed under the terms and conditions of the
NWP

If the District Engineer determ nes that the adverse effects of the proposed work are
more than mnimal, then the District Engineer will notify the applicant either: (1) That
the project does not qualify for authorization under the NWP and instruct the applicant
on the procedures to seek authorization under an Individual Permt; (2) that the project
is authorized under the NWP subject to the applicant's subm ssion of a mtigation
proposal that would reduce the adverse effects on the aquatic environment to the nm ni mal
level; or (3) that the project is authorized under the NW with specific nodifications or
conditions. \here the District Engineer determ nes that mitigation is required to ensure
no nore than mni mal adverse effects occur to the aquatic environment, the activity wll
be authorized within the 45-day PCN period. The authorization will include the necessary
conceptual or specific mtigation or a requirenment that the applicant submit a mtigation
proposal that would reduce the adverse effects on the aquatic environnent to the m ni mal

Il evel . \When conceptual mitigation is included, or a mtigation plan is required under
item (2) above, no work in waters of the US will occur until the District Engineer has
approved a specific mtigation plan.

(e) Agency Coordination: The District Engineer will consider any comments from

Federal and state agencies concerning the proposed activity's conpliance with the terns
and conditions of the NWPs and the need for mitigation to reduce the project's adverse
environmental effects to a mniml |evel.

For activities requiring notification to the District Engineer that result in the

|l oss of greater than 1/2-acre of waters of the US, the District Engineer will provide
i medi ately
(e.g., via facsimle transm ssion, overnight mail, or other expeditious nanner) a copy to

the appropriate Federal or state offices (USFW5, state natural resource or water quality
agency, EPA, State Historic Preservation O ficer (SHPO), and, if appropriate, the NMFS).

Wth the exception of NW 37, these agencies will then have 10 cal endar days fromthe
date the material is transmitted to tel ephone or fax the District Engi neer notice that
they intend to provide substantive, site-specific comments. |If so contacted by an
agency, the District Engineer will wait an additional 15 cal endar days before nmaking a
decision on the notification. The District Engineer will fully consider agency coments
received within the specified time frame, but will provide no response to the resource
agency, except as provided below. The District Engineer will indicate in the

adm nistrative record associated with each notification that the resource agencies'
concerns were considered. As required by section 305(b)(4)(B) of the Magnuson- Stevens

Fi shery Conservation and Managenment Act, the District Engineer will provide a response to
NMFS wi thin 30 days of receipt of any Essential Fish Habitat conservation
recommendations. Applicants are encouraged to provide the Corps nultiple copies of
notifications to expedite agency notification.

(f) Wetland Delineations: Wetland delineations nmust be prepared in accordance with
the current method required by the Corps (For NWP 29 see paragraph (b)(9)(iii) for
parcels less than (1/4-acre in size). The permttee may ask the Corps to delineate the
speci al aquatic site. There nmay be sone delay if the Corps does the delineation.
Furthernore, the 45-day period will not start until the wetland delineation has been
conpl eted and submitted to the Corps, where appropriate.

14. Conpliance Certification. Every permttee who has received NWP verification

fromthe Corps will submt a signed certification regarding the conpleted work and any
required mtigation. The certification will be forwarded by the Corps with the
aut hori zation letter and will include:
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(a) A statenment that the authorized work was done in accordance with the Corps
aut hori zation, including any general or specific conditions

(b) A statement that any required mtigation was conpleted in accordance with the
permt conditions; and

(c) The signature of the permttee certifying the conpletion of the work and
mtigation

15. Use of Multiple Nationwi de Permits. The use of nore than one NWP for a single
and conplete project is prohibited, except when the acreage |oss of waters of the US
aut hori zed by the NWPs does not exceed the acreage |limt of the NWP with the highest
specified acreage |limt (e.g. if a road crossing over tidal waters is constructed under
NWP 14, with associ ated bank stabilization authorized by NW 13, the maxi num acreage | oss
of waters of the US for the total project cannot exceed 1/3-acre)

16. Water Supply Intakes. No activity, including structures and work in navigable
wat ers of the US or discharges of dredged or fill material, may occur in the proxinmty of
a public water supply intake except where the activity is for repair of the public water
supply intake structures or adjacent bank stabilization

17. Shellfish Beds. No activity, including structures and work in navigable waters
of the US or discharges of dredged or fill material, nmay occur in areas of concentrated
shel I fish popul ations, unless the activity is directly related to a shellfish harvesting
activity authorized by NW 4.

18. Suitable Material. No activity, including structures and work in navigable
waters of the US or discharges of dredged or fill material, may consist of unsuitable
mat eri al

(e.g., trash, debris, car bodies, asphalt, etc.) and material used for construction or
di scharged nust be free fromtoxic pollutants in toxic anounts (see section 307 of the
cwa) .

19. Mtigation. The District Engineer will consider the factors discussed bel ow
when determ ning the acceptability of appropriate and practicable mtigation necessary to
of fset adverse effects on the aquatic environment that are nore than m ninal

(a) The project nmust be designed and constructed to avoid and m nim ze adverse
effects to waters of the US to the maxi mum extent practicable at the project site (i.e.
on site)

(b) Mtigation in all its forns (avoiding, mnimzing, rectifying, reducing or
conpensating) will be required to the extent necessary to ensure that the adverse effects
to the aquatic environment are m ni mal

(c) Conpensatory mtigation at a mninumone-for-one ratio will be required for al

wet | and i npacts requiring a PCN, unless the District Engineer determnes in witing that
sone other formof mtigation would be nore environmentally appropriate and provides a
project-specific waiver of this requirement. Consistent with National policy, the
District Engineer will establish a preference for restoration of wetlands as conpensatory
mtigation, with preservation used only in exceptional circunstances

(d) Conpensatory mtigation (i.e., replacenent or substitution of aquatic resources
for those inpacted) will not be used to increase the acreage |osses allowed by the
acreage limts of some of the NWPs. For exanple, 1/4-acre of wetlands cannot be created
to change a 3/4-acre loss of wetlands to a 1/2-acre | oss associated with NW 39
verification. However, 1/2-acre of created wetlands can be used to reduce the inpacts of
a 1/2-acre | oss of wetlands to the mninmuminpact |level in order to neet the m nimal
i mpact requirenent associated with NWPs.

(e) To be practicable, the mtigation nust be avail able and capabl e of being done
consi dering costs, existing technology, and logistics in light of the overall project
purposes. Exanples of mitigation that may be appropriate and practicable include, but
are not limted to: reducing the size of the project; establishing and maintaining
wet | and or upland vegetated buffers to protect open waters such as streans; and replacing
| osses of aquatic resource functions and values by creating, restoring, enhancing, or
preserving simlar functions and values, preferably in the same watershed

(f) Conpensatory mitigation plans for projects in or near streams or other open
waters will normally include a requirenent for the establishnent, maintenance, and |ega
protection
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(e.g., easenents, deed restrictions) of vegetated buffers to open waters. |n many cases,
vegetated buffers will be the only conpensatory mtigation required. Vegetated buffers
shoul d consi st of native species. The width of the vegetated buffers required wll
address docunmented water quality or aquatic habitat |oss concerns. Normally, the
vegetated buffer will be

25 to 50 feet wide on each side of the stream but the District Engineers nay require
slightly wi der vegetated buffers to address documented water quality or habitat |oss
concerns. \here both wetl ands and open waters exist on the project site, the Corps will
determ ne the appropriate conpensatory mtigation (e.g., streambuffers or wetl ands
conpensati on) based on what is best for the aquatic environnent on a watershed basis. In
cases where vegetated buffers are determ ned to be the nost appropriate form of
conpensatory mitigation, the District Engineer may waive or reduce the requirenment to
provide wetl and conpensatory mtigation for wetland inpacts

(g) Conpensatory mtigation proposals submtted with the “notification” my be either
conceptual or detailed. |If conceptual plans are approved under the verification, then
the Corps will condition the verification to require detailed plans be submtted and
approved by the Corps prior to construction of the authorized activity in waters of the
us.

(h) Permttees may propose the use of mitigation banks, in-lieu fee arrangenments or
separate activity-specific conpensatory mtigation. |In all cases that require
conpensatory mtigation, the mtigation provisions will specify the party responsible for
acconpl i shing and/or conplying with the mtigation plan.

20. Spawning Areas. Activities, including structures and work in navigable waters

of the US or discharges of dredged or fill material, in spawning areas during spawni ng
seasons nust be avoided to the maxi mum extent practicable. Activities that result in the
physi cal destruction (e.g., excavate, fill, or smother downstream by substanti al

turbidity) of an inportant spawning area are not authorized.

21. Managenent of Water Flows. To the maximum extent practicable, the activity nust
be designed to maintain preconstruction downstream flow conditions (e.g., location
capacity, and flow rates). Furthernmore, the activity nust not permanently restrict or
i npede the passage of normal or expected high flows (unless the primary purpose of the
fill is to inmpound waters) and the structure or discharge of dredged or fill materia
must withstand expected high flows. The activity nmust, to the maxi num extent
practicable, provide for retaining excess flows fromthe site, provide for maintaining
surface flow rates fromthe site simlar to preconstruction conditions, and provide for
not increasing water flows fromthe project site, relocating water, or redirecting water
fl ow beyond preconstruction conditions. Stream channelizing will be reduced to the
m ni mal amount necessary, and the activity nust, to the maxi num extent practicable
reduce adverse effects such as flooding or erosion downstream and upstream of the project
site, unless the activity is part of a |larger system designed to manage water flows. In
nmost cases, it will not be a requirement to conduct detailed studies and nonitoring of
wat er fl ow.

This condition is only applicable to projects that have the potential to affect
waterflows. \hile appropriate measures nust be taken, it is not necessary to conduct
detailed studies to identify such nmeasures or require nonitoring to ensure their
effectiveness. Normally, the Corps will defer to state and |ocal authorities regarding
management of water flow.

22. Adverse Effects From I nmpoundnents. |f the activity creates an inmpoundment of
wat er, adverse effects to the aquatic system due to the acceleration of the passage of
wat er, and/or the restricting its flow shall be mnimzed to the maxi mum extent
practicable. This includes structures and work in navigable waters of the US, or
di scharges of dredged or fill material

23. Waterfow Breeding Areas. Activities, including structures and work in
navi gabl e waters of the US or discharges of dredged or fill material, into breeding areas
for mgratory waterfow nust be avoided to the maxi mum extent practicable

24. Renoval of Tenporary Fills. Any tenporary fills nust be renoved in their

entirety and the affected areas returned to their preexisting elevation
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25. Designated Critical Resource Waters. Critical resource waters include, NOAA-
desi gnated marine sanctuaries, National Estuarine Research Reserves, National WIld and
Scenic Rivers, critical habitat for Federally listed threatened and endangered speci es,
coral reefs, state natural heritage sites, and outstandi ng national resource waters or
other waters officially designated by a state as having particular environmental or
ecol ogical significance and identified by the District Engineer after notice and
opportunity for public comment. The District Engi neer may al so designate additiona
critical resource waters after notice and opportunity for coment.

(a) Except as noted bel ow, discharges of dredged or fill material into waters of the
US are not authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, and 44
for any activity within, or directly affecting, critical resource waters, including
wet | ands adj acent to such waters. Discharges of dredged or fill materials into waters of
the US may be authorized by the above NWPs in National WIld and Scenic Rivers if the
activity conplies with General Condition 7. Further, such discharges may be authorized
in designated critical habitat for Federally listed threatened or endangered species if
the activity conplies with General Condition 11 and the USFWS or the NMFS has concurred
in a determ nation of conpliance with this condition

(b) For Nwps 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and
38, notification is required in accordance with General Condition 13, for any activity
proposed in the designated critical resource waters including wetlands adjacent to those
waters. The District Engineer may authorize activities under these NWPs only after it is
determ ned that the inpacts to the critical resource waters will be no nore than nm ni mal

26. Fills Wthin 100-Year Floodplains. For purposes of this General Condition, 100-
year floodplains will be identified through the existing Federal Enmergency Managenent
Agency's (FEMA) Flood Insurance Rate Maps or FEMA-approved | ocal floodplain maps

(a) Discharges in Floodplain; Below Headwaters. Discharges of dredged or fill
material into waters of the US within the napped 100-year floodplain, bel ow headwaters
(i.e. five cfs), resulting in permanent above-grade fills, are not authorized by NWs 39
40, 42, 43, and 44

(b) Discharges in Floodway; Above Headwaters. Discharges of dredged or fill materia
into waters of the US within the FEMA or |ocally mapped fl oodway, resulting in permanent
above-grade fills, are not authorized by NWPs 39, 40, 42, and 44

(c) The permittee nmust conply with any applicable FEMA-approved state or |oca
fl oodpl ai n managenent requirenents

27. Construction Period. For activities that have not been verified by the Corps
and the project was commenced or under contract to commence by the expiration date of the
NWP (or nmodification or revocation date), the work nmust be conpleted within 12-nonths
after such date (including any nodification that affects the project).

For activities that have been verified and the project was commenced or under
contract to commence within the verification period, the work nust be conpleted by the
date determ ned by the Corps

For projects that have been verified by the Corps, an extension of a Corps approved
conpl eti on date maybe requested. This request nust be submitted at |east one nonth
before the previously approved conpletion date.

D. Further Information

1. District Engineers have authority to determne if an activity conplies with the
terns and conditions of an NWP

2. NWPs do not obviate the need to obtain other Federal, state, or local permts
approval s, or authorizations required by |aw

3. NWPs do not grant any property rights or exclusive privileges
4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project.
E. Definitions
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Best Managenent Practices (BMPs): BMPs are policies, practices, procedures, or
structures inplenented to mtigate the adverse environmental effects on surface water
quality resulting from devel opnment. BMPs are categorized as structural or non-
structural. A BMP policy may affect the limts on a devel opnent.

Conpensatory M tigation: For purposes of Section 10/404, conpensatory mtigation is
the restoration, creation, enhancenment, or in exceptional circumstances, preservation of
wet | ands and/or other aquatic resources for the purpose of conpensating for unavoi dabl e
adverse inmpacts which remain after all appropriate and practicabl e avoi dance and
m nim zation has been achi eved

Creation: The establishnment of a wetland or other aquatic resource where one did not
formerly exist.

Enhancenent: Activities conducted in existing wetlands or other aquatic resources
that increase one or nore aquatic functions

Ephemeral Stream An epheneral stream has flow ng water only during and for a short
duration after, precipitation events in a typical year. Epheneral stream beds are
| ocat ed above the water table year-round. G oundwater is not a source of water for the
stream Runoff fromrainfall is the primary source of water for stream flow.

Farm Tract: A unit of contiguous |and under one ownership that is operated as a farm
or part of a farm

Fl ood Fringe: That portion of the 100-year floodplain outside of the floodway (often
referred to as “fl oodway fringe”)

Fl oodway: The area regul ated by Federal, state, or local requirements to provide for
the discharge of the base flood so the cunulative increase in water surface elevation is
no nore than a designated anount (not to exceed one foot as set by the National Flood
I nsurance Program) within the 100-year fl oodplain.

I ndependent Utility: A test to determ ne what constitutes a single and conplete
project in the Corps regulatory program A project is considered to have independent
utility if it would be constructed absent the construction of other projects in the
project area. Portions of a multi-phase project that depend upon other phases of the
proj ect do not have independent utility. Phases of a project that would be constructed
even if the other phases were not built can be considered as separate single and conplete
projects with i ndependent utility.

Intermttent Stream An intermttent stream has flowi ng water during certain times of
the year, when groundwater provides water for stream flow. During dry periods,
intermttent streans may not have flowing water. Runoff fromrainfall is a supplenmenta
source of water for stream flow.

Loss of Waters of the US: Waters of the US that include the filled area and other
wat ers that are permanently adversely affected by flooding, excavation, or drainage
because of the regulated activity. Permanent adverse effects include permanent above-
grade, at-grade, or belowgrade fills that change an aquatic area to dry | and, increase
the bottom el evation of a waterbody, or change the use of a waterbody. The acreage of
|l oss of waters of the US is the threshold neasurenent of the inpact to existing waters
for determ ning whether a project may qualify for an NWP;, it is not a net threshold that
is calculated after considering conpensatory mitigation that nay be used to offset |osses
of aquatic functions and values. The | oss of stream bed includes the linear feet of
stream bed that is filled or excavated. |Inpacts to epheneral streanms are not included in
the linear foot neasurenent of |oss of stream bed for the purpose of determ ning
conpliance with the linear foot limts of NWs 39, 40, 42, and 43. Waters of the US
tenmporarily filled, flooded, excavated, or drained, but restored to preconstruction
contours and el evations after construction, are not included in the neasurenent of |oss
of waters of the US.
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Non-tidal Wetland: A non-tidal wetland is a wetland (i.e., a water of the US) that is
not subject to the ebb and flow of tidal waters. The definition of a wetland can be
found at
33 CFR 328.3(b). Non-tidal wetlands contiguous to tidal waters are |ocated |andward of
the high tide line (i.e., spring high tide |line)

Open Water: An area that, during a year with normal patterns of precipitation, has
standing or flowing water for sufficient duration to establish an ordinary high water
mark. Aquatic vegetation within the area of standing or flowi ng water is either non-
emergent, sparse, or absent. Vegetated shallows are considered to be open waters. The
term “open water” includes rivers, streans, |akes, and ponds. For the purposes of the
NWPs, this term does not include epheneral waters

Perennial Stream A perennial stream has flow ng water year-round during a typica
year. The water table is |located above the stream bed for nost of the year. Groundwater

is the primary source of water for streamflow Runoff fromrainfall is a supplenenta
source of water for stream flow.
Per mmnent Above-grade Fill: A discharge of dredged or fill material into waters of

the US, including wetlands, that results in a substantial increase in ground el evation
and permanently converts part or all of the waterbody to dry land. Structural fills
aut hori zed by NWps 3, 25, 36, etc. are not included

Preservation: The protection of ecologically inportant wetlands or other aquatic
resources in perpetuity through the inplenmentation of appropriate |egal and physica
mechani sms.  Preservation may include protection of upland areas adjacent to wetlands as
necessary to ensure protection and/or enhancement of the overall aquatic ecosystem

Restoration: Re-establishment of wetland and/or other aquatic resource
characteristics and function(s) at a site where they have ceased to exist, or exist in a
substantially degraded state.

Riffle and Pool Conmplex: Riffle and pool conplexes are special aquatic sites under
the 404(b) (1) Guidelines. Riffle and pool conplexes sonmetimes characterize steep
gradi ent sections of streans. Such stream sections are recogni zable by their hydraulic
characteristics. The rapid nmovenment of water over a course substrate in riffles results
in a rough flow, a turbulent surface, and high dissolved oxygen levels in the water
Pool s are deeper areas associated with riffles. A slower streamvelocity, a strean ng
flow, a smooth surface, and a finer substrate characterize pools

Single and Conplete Project: The term “single and conplete project” is defined at
33 CFR 330.2(i) as the total project proposed or acconplished by one owner/devel oper or
partnership or other association of owners/devel opers (see definition of independent
utility). For linear projects, the “single and conplete project” (i.e., a single and
conplete crossing) will apply to each crossing of a separate water of the US (i.e., a
si ngl e wat erbody) at that location. An exception is for linear projects crossing a
singl e waterbody several tinmes at separate and distant |ocations: each crossing is
considered a single and conplete project. However, individual channels in a braided
stream or river, or individual arnms of a large, irregularly shaped wetland or |ake, etc.
are not separate waterbodies.

St or mvat er Managenent: St ormwater managenent is the mechanismfor controlling
stormvat er runoff for the purposes of reducing downstream erosion, water quality
degradation, and flooding and mtigating the adverse effects of changes in |and use on
the aquatic environment.

St or mnvat er Managenent Facilities: Stormwmater management facilities are those
facilities, including but not limted to, stormvater retention and detention ponds and
BMPs, which retain water for a period of time to control runoff and/or inprove the
quality (i.e., by reducing the concentration of nutrients, sedinents, hazardous
subst ances and ot her pollutants) of stormwater runoff.

Stream Bed: The substrate of the stream channel between the ordinary high water
marks. The substrate may be bedrock or inorganic particles that range in size fromclay
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to boulders. Wetlands contiguous to the stream bed, but outside of the ordinary high
wat er marks, are not considered part of the stream bed

St ream Channel i zati on: The mani pul ati on of a stream channel to increase the rate of
wat er flow through the stream channel. Manipulation may include deepening, w dening
strai ghtening, arnmoring, or other activities that change the stream cross-section or
ot her aspects of stream channel geometry to increase the rate of water flow through the
stream channel. A channelized streamremains a water of the US, despite the
nmodi fications to increase the rate of water flow

Tidal Wetland: A tidal wetland is a wetland (i.e., water of the US) that is inundated
by tidal waters. The definitions of a wetland and tidal waters can be found at 33 CFR
328. 3(b) and
33 CFR 328.3(f), respectively. Tidal waters rise and fall in a predictable and
measur abl e rhythm or cycle due to the gravitational pulls of the noon and sun. Tida
wat ers end where the rise and fall of the water surface can no |onger be practically
measured in a predictable rhythm due to masking by other waters, wind, or other effects.
Ti dal wetl ands are | ocated channelward of the high tide line (i.e., spring high tide
line) and are inundated by tidal waters two times per lunar nonth, during spring high
tides.

Vegetated Buffer: A vegetated upland or wetland area next to rivers, streans, |akes,
or other open waters which separates the open water from devel oped areas, including
agricultural land. Vegetated buffers provide a variety of aquatic habitat functions and
values (e.g., aquatic habitat for fish and other aquatic organi sns, noderation of water
tenmperature changes, and detritus for aquatic food webs) and help inprove or maintain
|l ocal water quality. A vegetated buffer can be established by maintaining an existing
vegetated area or planting native trees, shrubs, and herbaceous plants on | and next to
open-waters. Mwed | awns are not considered vegetated buffers because they provide
little or no aquatic habitat functions and values. The establishment and maintenance of
vegetated buffers is a nethod of conpensatory mtigation that can be used in conjunction
with the restoration, creation, enhancenent, or preservation of aquatic habitats to
ensure that activities authorized by NWPs result in mniml adverse effects to the
aquatic environment. (See General Condition 19.)

Veget at ed Shal | ows: Vegetated shall ows are special aquatic sites under the 404(b)(1)
Gui delines. They are areas that are permanently inundated and under normal circunstances
have rooted aquatic vegetation, such as seagrasses in marine and estuarine systens and a
vari ety of vascular rooted plants in freshwater systemns.

Wat erbody: A waterbody is any area that in a normal year has water flow ng or

st andi ng above ground to the extent that evidence of an ordinary high water mark is
established. Wetlands contiguous to the waterbody are considered part of the waterbody.
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